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992/947
BESCRIPTION OF COWTEUTS

Contents; plans for auzmentation. This binder contains pertions of

the Lav Revision Commission’s tentative draft of the new General lion-
profit Corporation Lav and new Division & (Provisions Applicable to
Corporations Generally). The tentative draft will be augmented as new
provisions are approved. In case of revisions of provisions contained
in the binder, replacement pages or replacement chapters will be pro-
vided as necessary.

Remainder of statute available in staff draft form. This biader

does not contain a complete draft; some chapters have not yet been con~
sidered and tentatively approved by the Commission. These chapters are
in staff draft form. The general outline of Division 2 in this biader
indicates the staff memorandum that includes the staff draft of each
chapter that is not included in this binder. The Coumission will pro-
vide interested persons with a copy of each such memorandum upon request.
"Tentatively Approved" sections. Only those sections with the

annotation "Tentatively Approved" have received the tentative approval
of the Law Revision Commission. Approval of these sections 1s tentative
only. Some will require revision and coordination with other provisions
of the nonprofit corporation statute as they are produced., Morveover,
all sectlions will be reviewed in light of the comments received from the
State Bar Committee,

Corrective bill (AK 2849) on General Corporation Law. The material
in the binder was prepared before the April 21, 1976, amendments to

Assembly Bill 2849 (General Corporation Law corrective bill) were availe~
able in printed form. The Commission will review the amendments made in
the corrective bill on April 21 and any later amendments to AB 2849 at
the same time it reviews the comments of the State Bar Committee on

Corporations on the material in the binder.



929/554,556,558

GENERAL OUTLIUWE

DIVISIOW 2. GENERAL WOLPROFIT CORPORATIGN LAW

CHAPTER 1. GENERAL PROVISIOHS AWD DEFIWITIONS (white pages)
Article !. General Provisions
Article 2. Definitions

CHAPTER 2. ORGANLIZATION Awh BYLAWS (pink pages)
Article 1. Purposes
Article 2, Formation
Article 3, Powers
Article 5. Articles of Incorporation
Article 6, Bylaws
See Memorandum 76-48, May 1976 lieeting

CHAPTER 3, DIRECTORS AND MANAGEMENT
Wot included==See Memorandum 76-47, May 1976 ileeting

CHAPTER 4., MEMBERS (green pages)

CHAPTER 5, CORPOBATE FINANCL
See Memorandum 76-42, May 1976 ifeeting

CHAPTER 6, t[EMBERS' MEETIHGS AND CONSENTS (blue pages)
Article 1. ileetings
Article 2, ‘totice of ieetings
Article 3, Consents
Article 4, Form of Proxy or Written Consent

CHAPTER 7. VOTING OF LLMBERSHIPS (gold pages)

CHAPTER 3. HEMBERS' DEZRIVATIVE ACTIONS (pink pages)
Article !, Right to Bring Derivative Action
Article 2. Preconditions to Derivative Actiom
Article 3, Security for Defendant’s Expenses; Exception
Article 4. Discontinuation of Devxivative Action

CHAPTER 9, AMEND:ENT OT ARTICLES (yellow pages)
Article 1. Purposes of Amendments
Article 2. Adoptiom and Approval of Amendments

-7=



Article 3. Certificates of Amendment

Article 4. lestatement of Articles

CHAPTER 10. SALE OF ASS5ETS

ot included--See femorandum 76-40, iiay 1976 'eeting
CHAPTER 11, CIERGLR

tlot included~-See .lemorandum 76-46, slay 1976 “eeting

CHAPTIER 12. MNEURGANIZATIONS
Wot Znclusad--Sci Hemoroandum 76~53, ilay 1976 Heeting

CHAPTER 13. DISSEWTERS' RIGUTS
Wot included--See Tlemcrandum 76-54, May 1976 lleeting

CHAPTER 14. BANKRUPTCY RIOPGANIZATIOAS AND ARRAJGEMENTS
Jot included--See iemorandum 76-33, 'ay 1976 .eeting

CHAPTER 15. RECORDS AND REPORTS (vellow pages)

Article 1. Books and Records Generally

Article 2. Annual Ieport; Financial Statements

Article 3. Statement Identifying Chief Executive Officer and

Principal Cffice; Cesignation of Agent for Service

CHAPTER 16. RIGLTS CF INSPECTION (green pages)

Article 1. Genecal Frovisions

Article Hemberghip Records
Article
Article

2.

Article 3. TIFinancizl Records and liinutes
4. Directors’ Rights of Inspection
5.

Judicial Enforcemz-t
CHAPTER 17. EHNFORCEMENT BY ATTORUEY GENERAL (white page)

CHAPTER 13, TINVOLUNTARY DISSOLUTLION

Wot incla’od--8e: Fomencopndum 75-~28, llavy 1976 Meeting

CHAPTER 1v. VOLUSTARY DISSOLUTION
dot included=-~Sec demorandum 76~28, llay 1976 eeting

CHAPTER 20. GENERAL PROVISIONS RELATING TO DISSOLUTIOHN
See ilemorandum 76-29, May 1976 Jleeting

CHAPTER 21. FORRIGI NOJPROFIT CORPORATIOWS

ot included--8ce Memorandum 76-45; Memorandum 76-55,
May 1976 lHeating



CHAPTER 22. CRIMES AND PERALTIES
Yot included--See ilemorandum 76=57, Jay 1976 lleeting

CHAPTER 23. TRANSITIOHAL PROVISIONS

iiot included--To be considered at Jume 1976 Heeting

UIVISION 4. PROVISIONS APPLICABLE TO CORPORATIONS GENERALLY
(green pages)

CHAPTER 1. GENERAL PROVISIONS
CHAPTER 2. CORPORATL NAME

CHAPTER 3. FILIUG OF ISSTRUEATS; CERTIFICATES OF CORRECTION
Article 1. Application of Chapter
Article 2., Filing of Instruments
Article 3. Certificates of Correction

CHAPTER 4. SERVICL OF PROCESS ON DOMESTIC CORPORATIONS
Article 1. Manner of Service Generally
Article 2. Service on Designated Agent

Article 3. Service on Secretary of State
CHAPTER 5. [RESERVED]

CHAPTER 6, FOREIGN CORPORATIOAJS
ot included--See 'lemorandum 76~55, lay 1976 feeting

CHAPTER 7. [RESERVED]

CHAPTER 8. CRIMES Audl PEIALTIES
Not included--See Memorandum 76-57, .lay 1976 Yeeting
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DETAILED OUTLINTE

DIVISION 2. GEMERAL HO&PROFIT CORPORATION LAU
CHAPTLR 1. GLUERAL PROVISTONS A:D DEFINITIONS

Article 1. General Provisions
3000, Short title
5101. Application of general provisions
5102. Scope of division
5113, Hailing

5114, Financial statements to he prepared in accordance with gen=
erally accepted accounting principles

L]

Lo B L B ] oy

§ 5115. Independent accountant

Article 2. Definitions

5149, Acknowledged
5151. Approved by (or approval of) the board
3154. Articles

5156. Business corporation

B & wn wn

5167. Domestic nonprofit corporation
3169, Filed

3172.5. Nonprofit corporation

5173. Officers' certificate

Eh LA

5177. Proper county

5179, Proxy

5193, Verified

5194, Vote

5195, Written or in writing

“wa wh W W
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CHAPTER 2. ORGANIZATION AND BYLAWS
Article 1. Purposes

5210, Any lawful purpose other than distribution of dividends

5211. liedicel services corporation

L B B - )

3212, Legal services corporation

5213. Incorporation of unincorporated association

LA

§ 5214. Incorporation of subordinate body
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5229.
5221,
5222.
5223.
5224,

5230.
5231.
5232.

5235,
5236.

5250.
5251.
5252,

5260,
5260.5.
5261.
5262.
5263.

§ 5264,

W uh R u™ e e

“y

5400.
5401,
5402,
5403,
5405.
5406,
5407.
5403.

Article 2, Formation

Honprofit corporation formed by executing and filing articles
Execution of articles

Filing of articles

gvidence of corporate formation and existence

Addivional requirement for charitable corporaticns

Article 3. Powers

Powers of nonprofit corporatiom
Defense of ultra vires

Enjoining ultra vires act of nonprofit corporation holding
assets on charitable trust

Pover to engage in business activity

Distributions to members prohibited

Article 5. Articles of Incorporation

Required contents of articles
Permitted contents of articles

Provisions effective only if stated in the articles

Article 6. Bylaws

Adoption of bylaws

Permitted contents of bylaws
Bylaws relating to members
Addicional bylaws relating to members
Bylaws relating to voting rights
Bylaws relating to meetings

CHAPTER 3. DIRECTORS AND MANAGEMENT

CHAPTER 4. ME.BERS
Members
Membershlp classes
Directors as mewmbers
Reduction of members below stated number
Hembership certificates
Termination of wembership
Transfer of membership

Withdrawal of members
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3409,
5410.

5519,
5524.

3610.
5611.
5612,
3613,
5614,
5615.
5616.
5617.

5620.
5621.
5622.
3623.
5624.
5625,
5626.
3627,
5623.

5630.
3631.
5632.
5633.

5640,

Liability of members

Levy of Jues and assessments

CHAPTER 5. CORPOPRATE FIWAICE

Article 1. Geseral Provisions

Levy of dues and assessments

Attorney Seneral supervision of trust property

CHAPTYR 5. MEUIBERS' ('EETINGS AND CONSENTS
Article 1. ..eetings

Place of meeting

Annual meeting

Failure to hold annual meeting
Special meetings

Quoruu

Vote required

Adjournment absent a quorum

Vote required absent a quorum

Article 2. Notice of Meetings

Wihen notice required

Time of notice

Contents of notice

Hanner of giving notice

Persons to whom notice given

dotice of special meetings

Hotice of adjourned meeting

Validation of defectively noticed meeting

Notlce required for approval of specific proposals

Article 3. Consents

Consent to action without a meeting and prior notice
Hotice required for consent
Revocation of consent

Consents required to elect directors

Article 4, Form of Proxy or Hritten Consent

Foru of proxy or written consent

.



5700,
53701,
3702,

5703,
5704,
5705,
5706,
5797,
3708.
5709,

§ 5810.
§ 5811,
§ 5812,
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3820,
5821,

5830,
5831.
3832,
5333.

5834.
5835.
3836,
5837,
3338.
5839.

3840,

CHAPTER 7. VOTING OF MEMBERSHIPS
Voting rights and wanner of voting
Record date for determining members

Voting of wmewbership held by partnership, association, family,
or other group

Voting of membership held by corporation

Voting of membership held by two or more persons
Proxies

Voting agrecments

Inspectors of election

Cumulative voting

Contested elections or appointments

CHAPTER 8. IMEMBERS' DERIVATIVE ACTIONS
Article 1. Right to Bring Derivative Action

Right of member to bring derivative action

Action by member; contemporaneous membership rule

Exception to contemporanecus nembership rule; notice and
hearing

Article 2. Preconditions to Derivative Actien

Effort to secure action from board; exception

NHotice to nonprofit corporation of cause of action

Article 3. Security for Defendant's Expenses: Exception

Hotion for security for defendant's expenses; extension of time

Grounds of motion for security
Hearing and determination of motion; amount of security

Increase or decrease of security; noticed motiom: maximum
amount

Time for furnishing security; zffect of failure to furnish
Stay of proceedings

Recourse to security

Effect of court's determinations

Bond to aveid motion proceedings

Exception to security for defendant's expenses

Article 4. Discontinuation of Derivative Action

Discontinuation of action; court approval

-
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5910,
5911,
3912,
3913.

5920.
5921,
53922,
5923,
5924,
5925.

3930,
5931,
5932,
3933.

5940,
5941.
5942,
5943,

CAAPTER 7. AIESDMESNT OF ARTICLES

Article 1. Purposes of Amendments

Permissible amendments of articles
Amendment to delete initial director
Extension of corporate existence

Amendment of articles of charitable corporation

Article 2. Adoption and Approval of Amendments

Vote required in articles

Adoption of auendments before members admitted
Adoption of amendments by board and members
Adoption of amendments by board alone

Adoption of amendments by policymaking committee

When class vote required

Article 3. Certificates of Amendment

Certificate of amendment

Contents of certificate of amendment
Certificate of amendment to establish wording of amendment

Effect of filing certificate of amendment

Article 4, DRestatement of Articles

Restated articles
Contents of restated articles
Approvals required for restated articles
Effect of restated articles
CHAPTER 10. SALE OF ASSETS
CHAPTER 11, MERGER
CHAPTER 12, REORGANIZATIONS

CHAPTER 13, DISSENTERS' RIGHTS

CHAPTER 14. BAUKRUPTCY REORGANIZATIONS AND ARRANGEMENTS
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6510,
6511,
6512,

&520.
6521,
6522.
6523,
6524,
6525.
6526.
6527.
6528,
6529,

Article 3.

CHAPTER 15, XECORDS AND REPORTS

Article 1, Books and Records Generally

Required books and records
Torm of records; place where kept

Liability for false report, record, or entry

Article 2. Annual Zeport; Financial Statements

Annual report required unless bylaws otherwise provide
Presentation of annual report

Annual report; financial information

Additional required information

Member's right to examine copy of annual report
Corporation having no members

‘lembers' right to obtain fiscal information

Reports to Attorney General not affected

Judicial enforcement

Application of article

Statewent Identifying Chief Executive Officer and

§ 6530.

W B e W e ua
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6531.

6532,
6533.
6534,
6535.
6536.
6537.

6538,
6539,

6613,

6611,

Principal Office; Designation of Agent for Service
Applicable fiiing period defined

Statement identifying chief executive officer and principal

office
Designation of agent for service
fiew statement required when information changes
Statement of resignation as agent; notice to corporation
When designation of new agent required
Renewal forms

New statement supersedes previous statement; disposal of
superseded statement

Statement not construed as notice

Procedure upon failure to file statement

CHAPTER 16. RIGHUTS OF INSPECTIOWM

Artlcle 1. General Provisions

Inspection by agent or attorney; right to copy and make
extracts

Records to be made available in written form

-10~



(7]

6620.
6621,

6622,

§ 6623,

6624,

6030,
6631,

§ 6640,
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6641,

6650.

6651.

6652.

6700.

7030.
7031.
7032,
7033,
7034,

7035,

Article 2. rlembership Records

Authorized member defined

Adoption of bylaw providing procedure for communicating
to newbers

Right to inspect and obtain membership record
Application of article
Authority of court not limited

Article 3. Financial Records and lilnutes

Inspection of financial records and minutes

Application of article

Article 4. Director's Rights of Inspection

director's right to inspect and copy
Application of article

Article 5. Judicial Enforcement

Enforcement of right of inspection; appointment of inspectors
or accountants

Enforcement of bylaw providing procedure for commmnicating to
members

Recovery of reasonable expenses by member or director

CHAPTER 17. ENFORCKIEWT BY ATTORNEY GENERAL

Enforcement by Attorney General
CHAPTER 18. INVOLUNTARY DISSOLUTICN
CHAPTER 19, VOLUNTARY DISSOLUTION

CHAPTER 20. GEJERAL PROVISIONS RELATING TO DISSOLUTION
Article 3. Distribution of Assets

When distribution may be made

Adequate provision for payment of debts and liabilities
Distribution among members or in accordance with bylaws
Return of assets held on condition

Disposition of assets held on trust or by charitable corpora-
tion

Hanner of distribution

7035,.5. Plan of distribution

-11-



§ 7036. Deposit of distribution to creditors, menbers, and other
persons '

§ 7037. Pecovery of improper distribution to members
CUHAPTIER 21. FOREIGH WONPROFIT CORPORATIONS
CHAPTE: 22, CRIMES AD PELALTIES

CHAPTER 23. TRANSITIONAL PROVISIONS

DIVISION 4. PROVISIONS APPLICABLL TO CORPORATIONS GENERALLY
CIIAPTER 1. GENERAL PROVISIONS
148006. Corperation defined
14801. Scope of division
14302, Suit against corporation or association

14803. Subjection of corporate property to attachment
14804, Momey; issuance and circulation
14805. Federal corporations

14806, Information to assessor

wm h W g wn W W h

14807, Amendment or repeal; reservation of power; savings clause

CHAPTER 2. CORPORATE HWAME

wn

14820. Reservation of corporate name
14821. Nawe which tends to decelve
14822, Agreement to use name that is substantially the same

@ W

§ 14523, dame which is likely to mislead or contains the word "chari-~
table"

§ 14824, Sanctions for name violations

CHAPTER 3. FILING OF INSTRUMENTS; CERTIFICATES OF CORRECTION
Article 1. Application of Chapter
§ 14325, Application of chapter

Article 2. Filing of Instruments
14830, Filing by Secretary of State
14831, Delayed effective date of instruments

L= T - B |

14832. Revocation certificates

-12
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14833, Imstruments conforming to law
§ 14834. Filing fees

Article 3. Certificates of Correction
14835. Correction of instruments

§

§ 14836, Contents of certificate of correction

§ 14337. Execution of certificate of correction

§ 14838. Limitations on certificate of correction
§

14839, Effective date of corrected instrument unaffected by filing
certificate of correction

§ 14840, Rights and liabilities affected by filing certificate of
correction

CHAPTER 4, SERVICE OF PROCESS ON DOMESTIC CORPORAIIONs
Article 1, Manner of Service Generally

§ 14850, Additional method for serving domestic corporatiom

Article 2. Service on Designated Agent
§ 14851. Service on designated agent for service

- Article 3. Service on Secretary of State

§ 14852, Service on Secretary of State
§ 14853. Notice to corporation

§ 14854, Record of service; certificate of Secretary of State as
evidence :

CHAPTER 5. [RESERVED]
CHAPTER 6. FOREIGN CORPORATIONS
CHAPTER 7. [RESERVED]

CHAPTER &, CRIMES AND PENALTIES

APPENDIX

Part 1 of Division 2 of the Corporations Code (repealed)
(: General Nonprofit Corporation Law (§§ 2000-9802)




4047103 5 5000

Tentatively Approved
January 1976

DIVISION 2. GEJERAL (IONPROFIT CORPORATION LAW

CRAPTEK 1. GEJERAL PROVISIONS AWD DEFINITIONS

Article 1. General Provisions

¥ 5000. Short title

5000. This division shall be known and may be clted as the Gemeral

Jonprofit Corporation Law.

Comment, Saction 5000 continues former Section 9000. For a com-
parable provision, see Section 100(a)(General Corporation Law).

4044396 & 5101

Tentatively Approved
January 1976

§ 5101, Application of general provisions

5101. Unless the provision or the context otherwise requires, the

provisions of this chapter governu the construction of this division.

Comment. Section 5101 is the same in substance as Sections 5
(Corporations Code) and 101 (General Corporation Law). Unless otherwise
provided in this division, the general provisions and definitions found
among the general provisions of the Corporations Code are applicable.

See, e.g., Sections 6-18.



404/374 3 5102

Substance Tentatively
Approved January 1976

5 5102. Scope of division

5102, (a) Subject to the provisions of Chapter 23 (tramsition
provisions), the provisions of this division apply to every nonprofic
corporation now existing or hereafter formed unless:

(1) The nonprofit corporation 1s expressly exempted from the opera-
tion thereof.

(2) There is a special provision applicable to the nonprofit cor-
poration inconsistent with the provisions of this division, in which
case the speclal provision prevalls,

(b} The existence of nonprofit corporations formed or existing on
the date of the enactment of this division shall not be affected by the
enactment of this division nor by any change in the requirements for the
formation of nonprofit corporations nor by the amendwent or repeal of
the laws under which they were formed or created.

(c) Weither tue repeals effectnd by the enactment of this division
nor the enactment of this title nor the amendment thereof shall impair
or take away any existing liability or cause of action against any non-
profit corporation, its members, directors, or officers incurred prior
to the time of such enactment or amendment.

(d) The provisions of Division 1 (commencing with Section 100) do
not apply to nonprofit corporations.

Comment. Subdivision (a) of Section 5102 continues former Section

9001. For express exemptions from the operation of the Jeneral on-

profit Corporation Law, see [to be supplied]. For special provisions

I-2



§ 5102

applicable to nonprofit corxporations that are inconsistent with the
General Honprofit Corporation Law, see [to be supplied]. Special pro-
visions relating to nonprofit corporations in this or other codes that
are not expressly repealed remain in effect.

Subdivisions (b) and {c) are the same In substance as subdivisions
(b) and (¢) of Section 102 (General Corporation Law).

Subdivision (d) supersedes former Section 9002. Unlike former law,
the new General Jonprofit Corporation Law provides a complete set of
rules governing nonprofit corporations and does not incorporate by
reference nor is it governed in any way by the General orporation Law.
It should be noted, however, that court decisions under comparable
provisions of the General Corporation Law, to the extent they concern
problems commen to business and nonprofit corporations, may be useful in
construing the provisions of the General Honprofit Corporation Law.

Hote. With each change in the law that the new General Honprofit
Corporation Law makes, the Commission must consider its effect on exist-

ing corporations and whether compliance is required. This section and
Section 5172.5 ("nonprofit corporation" defined) are related.

The staff is at present researching the speclal provisicns and
exemptions for nonprofit corporations.

Provisions relating to the application of this division to foreign
nonprofit corporations and to business corporations are being drafted.
The interrelation of this division with Jivision &4 is being studied.



968/696 3 5113

Tentatively Approved
April 1976

§ 5113, uwailing

5113. (a) Any reference in this division to mailing means first-
class mail, postage prepaid, unless registeraed mail is gpecified.

{b) Registered mail includes certified mail.

Comment., Section 5113 is the same as Section 113 (General Corpora-
tion Law).

Note. The staff is to check the entire statute to determine wheth-
er certified mail should be used in cases where reglstered mail is
specified. Is a receipt showing date of mailling available if certified

mail is used? It should be noted that Section 8 of the Corporations Code
provides that registered mail includes certified mail.

%68/702 # 5114

Tentatively Approved
April 1976

§ 5114, TFinancial statements to be prepared in accordance with gen-
erally accepted accounting principles

5114, All references 1n this division to financisl statements,
balance sheets, statements of assets and liabilities, and statements of
principal changes in assets and liabilities of a nonprofit corporation
and all references to assets, liabilities, revenue, recelpts, expenses,
disbursements, and similar accounting items of a nomprofit corporation
mean such financial statements or such items prepared or determined im
accordance with generally accepted accounting principles then appli-

cable, and fairly presenting the matters which they purport to present,

I-4



3 5115

subject to any specific accountiung treatment required by a particular

section of this division.

Comment. Section 5114 is the same in substance as Section 114
(General Corporation Law) with revisions to reflect the terminology used
in this division with respect to the financial matters of nonprofit
corporations. The portion of Section 114 relating to consolidated
statements whetre the corporation has subsidiaries has been omitted in

Sectlon 511l4. See, e.g., Section 6521.

968/703 § 5115

Tentatively Approved
April 1976

§ 5115. Independent accountant

5115, As used in this division, independent accountant means a
certified public accountant or public accountant who is independent of
the nonprofit corporation as determined in accordance with generally
accepted auditing standards and who 1s engaged by the nonprofit corpora-
tion to audit its financial statements or perform other accounting
services.

Comment. Section 5115 1s the same in substance as Section 115

(General Corporation Law).



968/705 3 5149

Tentatively Approved
April 1976

Article 2, Definiltions

§ 5149. Acknowledged

5149. (a) "Acknowledged" means that an instrument is either:

(1) Formally acknowledged as provided in Article 3 (commencing with
Sectlon 1180) of Chapter 4 of Title 4 of Part 4 of Division 2 of
the Civil Code; or

(2) Accompanied by a declaration in writing signed by the persons
executing the instrument that they are such persons and that the instru-
ment is the act and deed of the persons executing it.

(b} A certificate of acknowledgment taken without this state before
a notary public or a Judge or clerk of a court of record having an offi~
cial seal need not be further authenticated.

Comment. Section 5149 1s the same in substance as Section 149
{General Corporation Law)}.

Hote. Section 5149 includes the substance of the amendments

proposed by Assembly Bill 2849. The staff is to determine the necesseity
of the words "certificate of" in the last paragraph of the section.



968/672 § 5151

Tentatively Approved
Harch 1976

3 5151. Approved by {or approvs, of) the board

5151. "Approved by (or approval of) the board" means approved or

ratified by the vote of the board.

Comment. Section 5151 is the same in substance as Section 151
{General Corporation Law). The vote required for approval of the board
is [to be supplied]. The phrase defined in this section is used in the
following provisions:

§ 5922 (adoption of amendments by board and members)

§ 5923 (adoption of amenduwents by board alone)

& 5942 (approvals required for restated articles)

Note. Uhether approval of the board shouid include approval by
authorized committees 1s deferred until conslderation of directors and

committees. Likewise, the provisions for the vote of directors will be
drafted at that time.

Thether it is appropriate to use the word “vote,” which is a de~
fined term, will be determined later.

I-7



969/018 § 3154

Tentatively Approved
January 1976

§ 5154. artilecles

5154. "Articles" includes the articles of incorporation, amend-
ments tnereto, amended articles, and restated articles.
Compent. Section 5154 is the same in substance as Section 134

{General Corporation Law). It continues former Sectlon 102, which was
applicable to nonprofit corporations through former Section 9002.

Note. The question whether this section should include certifi-
cates of incorporation and agreements of merger 1s deferred.

404/381 § 5156

Tentatively Approved
March 1976

§ 5156, Busineas corporation

5156. '"Business corporation’ means a corporation organized under
Division 1 {commencing with Section 100) of Title 1 or a business cor-
poration organized under any predecessor general corporation law or by
any act of the Legislature creating a private corporation prior to the
enactment of a general incorporation statute.

Comment. Section 5156 adopts the definition of "corporation" found
in Section 162 (Ceneral Corporation Law).

Note. Consideration will be given to expanding this definition to

all corporations other than nonprofit. The revisions of the definition
of corporation in Section 162 by the cleanup bill will be studied.

I-&
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ey

5167

Tentatively Approved
April 1976

§ 5167. Domestic nonprofit corporation

5167. "Domestic nonprofit corporation” means a nonprofit corpora-

tion formed under the laws of this state.

Comment. Sectlon 5167 is the same in substance as Section 167

(General Corporation Law).

Hote, Whether this definition i1s appropriately used should be
checked for each place it is used in the statute. Also, is the defimi-
tion intended to cover corporations heretofore or hereafter formed?

968/624 § 5169

Tentatively Approved
February 1976

§ 5169, Filed

5169. "Filed," unless otherwise expressly provided, means filed in
the office of the Secretary of State.

Comment. Section 5169 is the same in substance as Section 169
{(General Corporation Law).

Hote. The staff has not yet determined whether the proviso of this
section is necessary.
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404/105 § 5172.5

Staff DOraft

§ 5172.5. Jdonprofit corporation

5172.5. “Honprofit corporation' neans a corporation organized
under this division or under any predecessor general or special non-
profit corporation law, or by any act of the Legislature creating a
private nonprofit corporation prior to the enactment of a general non-
profit incorporation statute.

Comment. Section 5172.5 is new; for a comparable definition of
"corporation," see Section 162 (General Corporation Law).

Hote. The staff has not yet investigated the extent to which the
new statute can or should be applied to preexisting nonprofit corpora-

tions or to foreign nonprofit corporations. This section and Section
5111 (scope of division) are related.

The staff has not yvet investigated whether any nonprofit corpora~
tions created by act of Legislature prior to enactment of a general law
do exist. The change in comparable Section 162 by the cleanup bill will
be studied.

968/673 § 5173

Tentatively Approved
March 1976

§ 5173. Officers' certificate

5173, "0Officers’ certificate’ means a certificate signed and veri-
fied by both of the following officers:

{a) The chairman of the board, the president, or any vice president.

(b) The secretary, the chief financial officer, the treasurer, or

any assistant secretary or assistant treasurer,

I-10
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Comment. Section 5173 is the same In substance as Section 173
(General Corporation Law}. The requirements for verification may be

found in Section 5193. The phrase defined in this section is used in

the following provisions:
§ 5931 {contents of certificate of amendment)

4 5940 (restated articles)

ve8/707 i 5177
Tentatively Apptroved

April 1976

§ 5177. Proper county

5177. '"Proper county' means:

{a) The county where the principal executive office of the non-

profit corporation is leocated.
(b} If the principal executive office of the nonprofit corporation

1s not located in this state, or the nonprofit corporation has no such

office, the County of Sacramento.

Comment. Section 5177 is the sawe in substance as Section 177

(General Corporation Law).

I-11



4047382 5 5179

Tentatively Approved
ilarch 1976

§ 5179, Proxy

5179. (a) "Proxy" meaus a written authorization signed by a member
or the member's attorney in fact giving another person or persons power
to vote with respect to the membership of the member.

(b) "Signed" for the purpose of this section means the placing of
the member's name on the proxy (whether by manual signature, typewriting,
telegraphic transmission, or otherwise) by the member or the member's
attorney in fact.

Comment, Section 5179 is the same in substance as Section 179
{General Corporation Law)}. For provisions relating to proxies, see

Sections 5640 (form of proxy), 5263 (bylaws relating to voting rights),
and 5705 {proxies).

968/674 § 5193

Tentatively Approved
March 1976

& 5193. Verified

5193, (a) "Verified" means that the statement contained in a
certificate or other document is declared to be true of the own knowl-
edge of the person executing it by either of the following means:

(1) An affidavit signed under oath before an officer authorized to
administer oaths by the laws of this state or of the place where it is

executed.
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(2) A declaration in writing executed "under penalty of perjury”

that states the date and place of executlon {whether within or without

this state).
(b) Any affidavit sworn to without this state before a notary

public or a judge or clerk of a court of record having an official seal

need not be further authenticated.

Comment, Section 5193 is the same in substance as Section 193
(General Corporation Law). The term defined in this section is used in
the following provisions:

§ 5052 {execution of certificate of correction)

§ 5173 {(officers' certificate)

Note. The staff has under study the extent to which "certificate
or other document' differs from "instrument."

404/383 § 5194

Not Approved; See Minutes
darch 1976

5 5194, Vote

5194. "Vote" includes authorization by written consent.

Comment. Section 5194 is comparable to Section 194 (General Cor-
poration Law).

wote, Section 194 1s subject to Sections 307(f) and 603(d); the
staff has not yet examined these provisions.

This section must be reviewed in the light of its potential ap-
plication to voting by directors and voting by a policymaking committee
of members.
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4047331 5 5195

dot Approved; See lilnutes
April 1976

§ 5195, Uritten or in writing

51095. "Uritten"” or "in writing"’ includes facsimile and telegraphbic
communilcation.
Comment. Section 5195 is the same as Section 195 (General Corpora-

tion Law). It should be noted that a writing must be in English and

comprehensible by ordinary visual means. Sectiom 8.

#dote. The Commission requested that "writing” include something
gimilar to Section 8.
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4041106 § 5210

Tentatively Approved
 February 1976

CUAPTER 2, ORGANIZATION AND BYLAWS

&rticle i. Purposes

§ 5210. Any lawful purpose other than distribution of dividends

5210, Subject to the laws and regulations applicable to the
particular class of nomprofit corporation or line of activity, a non-
profit corporation may be formed for any lawful purposes other than the

distribution of gains, profits, or dividends to members.

Comment., Section 5210 continues the substance of a portion of the
first sentence of former Section 9200, Section 5210 permits incorpora-
tion for such purposes as religious; charitable, social, educational,
cemetery, or for rendering services, but does not limit incorporation to
these purposes. The requirement of former Section 9200 that the corpo=
rate purposes be ones for which individuals 1awfully may assoclate
rnthemselves is not continued; it is unnecessary in light of the general
limitation of Section 5210 that the nonprofit corporation be formed only
for lawful purposes.

The articles of a nonprofit corporation must preclude distribution
of the proceeds of its operations to members excépé to the extent pro-

" vided In this division. See Section 5250. It should be noted, however,
that this section does not prohibit .a nonprofit: corporation from oper-
ating a business or from making profits thereon, See Section 5235(a}
(power to engage in business activity). Any profits must be applied to
the lawful corporate purposes (Section 5235(b)) and may not be"d1s-
tributed to pembers except to.the extent permitted by Section 52356.
Violation of this section may subJect the nonprofit corporation or its
directcrs to the following sanctions: [to be supplied].

The introductory portion of Section 5210 recognizes that there may

be limitations on the purposes for which particular types of nonprofit
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corporations may be formed. See, e.g., Sections 5211 (wedical services
corporations) and 5212 (legal services corporations). Lt should also be
noted that a nomprofit corporation may be formed, subject to Section
5210, for the purpose of 1ncorporating an unincorporated association

(Section 5213) or subordinate body (Section 5214).

w317z s

Tentatively Approved
February 1976

5 5211. Medical services corporation

5211. (a) A nonprofit corporation may be formed under

i't.his division for the purpose of defraying or assuming the .

7 cost of professional services of licentiates under any chapter of Divi-

sion. 2 {(commencing with Section 500) of the Business and Professions

Code or of rendering any such services9 but it may not engage directly

or indirectly in the performance of the corporate purpgses or objects

. . unless. all. of the following requirements are met:

e Sl

(1) At least one—fourth of all licentiates of the particular pro-

fession residing in California become members.

(2) ilembership 1In the nonprofit‘corporation and an opportunity to

render professional services upon a uniform basis are available to all

licensed members of the partieular profession or, in the case of refrac-

tions.or eye applicances, to all' licentiates expressly authorized by law
to render such services.

e

(3) Voting by PrOXy and cumulative voting are.prohibited.
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§ 5212

(4) A certificate is issued to the nonprofit corporation by the

particular professional board whose licentiates have become members,

finding compliance with the requirements of subdivisions (1), (2), and

3.

1

(b) Any such nouprofit corporation shall be subject to supervision

by the particular p;ofassiona;rbpa;d_ynder_which its members are 1li-

. censed and shall also be subject to Section [9505] of the Corporations

Code.

Comment. Section 5211 continues former Corporatioﬁs”ﬁodé.Sections

9201 and 9201,1. B | I

Note, A new section number has. yet to be assigned to Corporations

" Code Section 9505 (property subject to supervision by Attorney General).

~ 043/171 L .. §5212

 Tentatively Approved
February 1976

§ 5212, Legal services corporation

5212, (a) Nomprofit corporations may be formed under‘

thi's divisibn fpf Fﬁg purpose of administering a system or
systems of defraying the cost of professional services of attorneys, °
but the nonprofit gq:porationzmay not engage direq;%g_g;_}qq;;gqgly in
the performancé”;f‘fﬁé qé?#éfate purposes or objects unless all of the
f?llowing requirgments are met!:

i l(l) The a;tqrneys‘furnish%ngnprofessicnql services pursuant to such
systew or systems are acting in compliance with the Rules of Profes-
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5 5213

sional_Conduct of the State Bar of California concerning such system or
__sfstems. | | | - ) - -

(2) Membership 1n the nonprofit corporation and an opportunity to
render professional services upoun a uniform basis are available to all
active members of the State Bar of California.

(3) Voting by proxy and cumulative votinp are prohibited
(4) A certificate is issued to the nonprofit corporation by the
.State Bar of Laiifornia finding compliance with the requirements of
subdivisions (1), (2), and (3).

(b) Any such nonprofit corporation shall be’ subject to supervision
by the State Bar of California and shall also be subJect to Section

W{QSUB] ‘of the: Corporations Code. :: i oo
Comment., Section 53212 continues former Corporations Code Section
3201.2.

liote, A new section number has vet to be assigned to Corporations
Code Section 9505 (property subject to supervision by Attorney General).

399/552 Mielliowen o iR B2E 3

- Tentatively ‘Approved
February 1976

§ 5213 Incorporation of unincorporated association
_ 5213. (a] A corporation may be formed: under
this division, subject to the requirements of this seetion, for the

purpose of incorporating an existing unineorporated association or

N S . . PR P
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organization. As used in this section, "unincorporated association"
includes but is not limired to society, library, school, college, club,
church, trustees of a charitable trust, and chamber of commetrce.

(b) The articles of incorporation shall set forth the name of the
existing unincorporated association.

(c) Tae articles of incorporation shall be subscribed by the pre-
siding officer or acting presiding officer and the secretary or clerk or
similar officer of the association or by at least a majority of its
governing board or body, and there shall be attached thereto the affi-

davit of the subscribing officers, board, or body that the association
has duly authorized its incorporation and has authorized the of fiters,
beard, or bcdy to execute the articles of incorporacion. ..

(d) The members of the association shall be members of the mnon-
profit corporation so created unless they file their dissent in writing
with the secretary thereof,

Comment. Subdivision (a) of Section 5212 continues former Section
9202; subdZvision (a) is subject to Section 5210 (proper corporate” -
purposes). Subdivision (b) continues subdivision (f) of former Section
'9300; subdivision (b) is in addition to the requirements of Section 5250
(required contents of articles). Subdivision (c) continues Subdivision
(b) of former Section 9304, with the exceptlon of the acknowledgment
requirement, which is omitted as unnecessary: subdivision {c) 1is an

exception to the provisions of Section 5221 (execution of articles)
Subdivision (d) continues former Section 9604. ‘

.Note, The staff has not yet devised an appraisal‘rémeﬂy for dis-
senting members of an unincorporated association.

II-5



4047799 s 2l

Ter.tatively Approved
February 1976 - .-

§ 5214.  Incorporation of subcrdinats body

K 5214.. {a) A covporation mavy be' formed under
this division, sulject to the reguirements of this section, for the
purpose of incorporating a = subovainste body instituted or created
~under the authority of a - head or national association, iodge; order,
beneficisl association, fraternal or beneflcial society, labor union,
' foundation; federation, or any other society, organization, or associa-
'~ tdom:-: The. fact that the head or national body is uninnorporated:does
not prevent the incorporation’ of thé subordinaté body.

(b) The ruleés governing the incorporation and opération of unin-
corporated aseociations govern the incofporation of a  subordinate
body.

{c) The seal of th: subordinate body shall be its corpnfafé;seal.

x(q)_Whene?er.the charter of a subordinagte body incorporated pursu-
ant .to this section is surrendered to, taken away, 6r’revoked-bf”the
tiead or national oodv grant ing 1t, the °ubordinate body shall dissolve.
-_ After paying 1ts debts and ouliaatTQns or making adeguate provision
therefor, the sruvdi.ut: boeldy 137 eollect chiigations owed to it ‘and
may sell propertv which is not dnsiand fcr the exclnsive use of the
organization. Jotwithstanding Article,a {commencing with Section 7030}

. of Chapter 20, the subardinste. body,sghall then deliver any remaining

[

property or obligations oned to it and any Lamalnlng proceeds of the
sale of property to the head or national body tc be disposed of in
accordance with the lszws of the head or national body.

16



§ 5214

Comment. Subdivisions (a)=(c) of Section 5214 continue former
“Bection 92u3; for the rules governing incorporation of unincorporated
associations, sege Section 5213. GSubdivision {d) continues former Sec~
tion 9802; it is an exception to tize provisioms of Scetions 7030-7037
(distribution of assets on dissolution of nonprofit corporation). The
Commission invites comuments concetning this subdivision.

-jéégg:“ The staff has not yet collected for the Comment” cases re-
:lgping to subdivision (d).

The provision relating to corporate seal will be reviewed in the
light of other provisions relating to corporate.seals.
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966/618 3 5220

Tentatively Approved
February 1976

S Article 2; “Fcfmaiion'

§ 5220. Noﬁﬁrofit'éorporétioﬁ‘fcrméd by executing ‘and filing articles
5220, A nonprofit ésrporation may be formed under this division by
executing and filing articles of incorporation.

Comment. Section 5220 supersedes a portion of former Seéﬁion 9200
which provided that a nonprofit corporation may be formed by three or
more persons. Section 5220 deletes the concept of incorporators, who
perform no necessary function. One or more initial directors execute
and file the articles and are fully empowered to govern the affairs of
the nonprofit corporation until the selection of thelr successors. See
Sections 5221 (execution of articles} and 5250 (required contents of
articles). TFor a comparable provision, see Section 200(a) (General

Corporation Law).

968/617 § 5221

Tentatively Approved
February 1976

§ 3221, Executir- ~7 articles

5221. One or more persons named in the articles of incorporation
to act in the capacity of an initial director shall execute the articles

by persomally signing the articles.

Comawent. Section 5221 supersedes former Section 9304(a). Under
Section 5221, "other persons desiring to assoclate with’ the first

directors are ne longer permitted to sign the articles. Section 5221
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‘also eliminates tﬁe acknowledgment requirements of former Section
$304(a) since they served no useful purpose. For an exception to the
provision of Section 5221, see Sections 5213 {incorporation of unincor-
porated association) and 5214 (incorpératibn of sdbordinate'bédy). For

a comparable provisiovn, see Section 200(b){General Corporation Law).

0431187 § 5222

Tentatively Approved
February 1976

§ 5222, Filing bf érticles
5222, The corporate existence begins upon the filing of the arti-
cles and continues perpetually unless otherwise expressly provided in

- the artiecles,

Comment. Section 5222 1s the same in substance as Section 200(c)
{General Corporation Law) except that the exception for other laws is
not continued because it is inapplicable to nonprofit corporationms.
Sectlon 5222 supersedes former Sec:iion 9304.5. It eliminates the Te-
quirement that articles be filed with the county clerk of the county in
which the nonprofit corporation is to have its principal office. See
Section 5169 ("filed" means filed with Secretary of State). For the
duty of the Secretary of State to file and endorse the date of filing on
the articles, see Sectlon 5115,

Section 5222 unlike former Section 9304.5, authorizes the non-
profit corporation to 1imit in the articles the term of its existence

See also Section 5251(b)(l)}(permitted contents of articles).

TI-
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045/196 § 5223

Tentatively Approved
February 1976

‘_5 5223, Ewvidence of cnrporate‘formation and existence

3223., For all purposes other than an action in the nature of quo
warranto, a copy of the articles of a nonprofit corporation duly cer-
tified by the Secretary of State is conclusive evidence of the formation
of the corporation and prima facle evidence of its corporate existence.

Comment. Section 5223 is the same in substance as Section 209
(General; Corporation Law). It continues former Section 313, which was
applicable to nonprofit corporations through former Saction 9002. See,

e.g., Barber v. Irving, 226 Cal. App.2d 560, 38 Cal. dptr. 142 (1964);
see also Cavin Memorial Corp. EL_Requa,:S Cal. App.3d 345,'85 Cal. Rptr.

107 {1970). TFor an action in the natiure of quo warranto, see Section
303 of the Code of Civil Procedure.
Note. The staff has not yet researched or included in the Comment

material relating to the interrelation of this section with the alter
ego doctrine,

40b/106 o 55224

Substance‘TEntativeiy
Approved February 1976

§ 5224. Additional requirement for charitable corporations
o 5224, Proﬁptly‘upbn formation,‘a nonprofit corporation organized
for charitable purposes .shall send a copy of its articles té the At-

torney General.

Comment. Sectiom 5224 is new. 1t is designed to assist the At~
torney General in his supervisory duties under the Uniform Supervision
of Trustees for Charitable Purposes Act.
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4047119 s 5230

Jdot Approved; See ilinutes
Tebruary 1976

Article 3. Powers

'§ 5230. Powers of nomprofit corporation

135133. 'Subjectlfd‘ahy limitatioﬁ'proﬁided by stétﬁté!of'in its
arfiéles;“é ﬁonprdfit corporation has the following péwéfé which may be
éxercised only in furtherance of its ﬁorporate‘purpoée;;t

{a} Adopt, use, and at will alter a corporate seal, but failure to
" affix a seal does not affect the validity of any instrument.

(b) Adopt, amend, and répeal b&iawél-J'u

(c) Conduct its affairs, including engaging in business;haithin and
without.this: state 'and qualify to conduct its affairs in any other
state, téf?itﬁéy, dependency, or foreigﬁ éountry.

(éj Appéintusﬁch suborqin;té‘éfficers, employeés, of,@ther agents
 'as the-activities of the nonprofit corporatien may require and allow
them reasonable comﬁeusatidﬁ.fbr(sef#iﬁes renﬁered.i

{e) Sﬁé and b;;aued. o o
(f) Make contracts.

(g) Ré;eive property by devise or bequest and othef&iseEAEAUire and
hold:a;j reai é; fe?éoﬁai-pfoperty including shéreé af stoék,vbonds, and
- securities of other corporations and nonprofit corporations.

“(h) Act asrtfdétee‘under any trust incidental to the Efinéipal pur~
Vposes‘of the nonprbfit corporation and receive, ﬁold, administer, and
~eXxpend funds and property subject to such trust.

(1)} Convey, exchahge, lease as'lesso}; mprtgage, encumbé?, transfer

upon trust, or otherwise dispose of any real or personal property.
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(i) Borrow momey, contract debts, and issue bonds, notes, and de-
bentures, and secure the paynent or performance of its obligations.

(k) .lake charitable.contributions.

(1) Participate with others in any vartnership, joint venture, or
_other associationt_txansaction, or arrangement of any kind which the
nonprofit corporation would have power to conduct itself, whether or not
such participation involves sharing or delegation of control with or to
. pthers.

(m) Do all other acts necessary or expedieg;ﬂﬁqrﬁghe administration
of the affairs and attainment of the purposes of the nonprofit corpora-
‘tion.

Comuent. -Section 53230 empowers’a nonprofit corporation to engage
in a wide range of activities in furtherance of its corporate purposes.
However, as provided by tne introductory clause, the listed powers may
”’bélbﬁbject to limitations erViﬂédhby other statutes or the nonprofit
.corporation may restrict the statutory powers available by a provision

in its articles. See Sections 5253(b) and 5252(b). Section 5230 does
not substantially alter prior law applicable to nonprofit corporations.
See former Section yY501. However, for cléritf, several powers which
would have been included within the gemeral grant of authority of subdi-

vision (h) of former Section 9501 are listed ip this section.

9ubdiv151ons (n) and (b) are the same as subdivisions (a) and (b),

: ';:.I'eSpeCti?E‘.].Y, Of Sectlon EU? (General Corporatlon Law). SubdiViSiOIl (C)

is derived from subdivision (e) of :former Section 801 {former General
,ﬁﬁCor?oratlon Lau) and subdivisiou {c) of Section 20? (General Corporation
Lavw), Subdivision (a) is based on subd1v1sion (d} of former Section 301
r(f0rmer General Corporation Law). v

Subdivisions {e), (£}, (g); (h), (1), and (j)} are nearly identical
_ to subdivisions (ay, (b). (¢}, (&), (e}, and (f), respectively, of

former Section 9501 (former Gemeral tionprofit Corporation Law). It
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should be noted that subdivision (h), empowering the nonprofit corpora-
tion to act as a trustee, does not.excuse compliance with other laws
regulating trustees._ rﬁe languaoe of subd1v151on {c) of former Section
9501 to the effect that the nonproflt corporation could receive property
by devise or bequest 'subject to the laws repulating the transfer of
property by will! has been omitted from subdivision (g) of Section 5230
because it is superfluous in light of the introductory proﬁision.
Subdivision (k) ié derived frouw subdivision (g)JSf“fgfﬁéfJSection
302 (former Genéral”Corporation Law). Subdivision:{1l) is based on sub-

division (h) of Section 207 (General Corporation. Law) but provides a

,g.limitation derived from,Section ?502(&)(11) of the Pennsylvania

Corporation iiot-for-profit Code to the effect that the nonprofit corpo-

'ration may partic1pate in partnerships and the like only when the non-

profit corporation would have power to conguct such activities itself.

:aubd1vi51on (m) is identical to subdlvision {(h) of former Section

3501 (General uonprofit Corporation Law)

Jote. This sectian is to be substantially revised in accordance

“with Commission decisions at the February 1976 meeting.

0457197 : : - § 5231

Substarce Tentatively
Approved February 1976

§ 5231. Defense of ultra vires

5231. (a) Jdo llmltatlon upon the activ1ties, purposes, or powers

of the nonprofit corporation or,upon the _powers of the members, offi-

cers;'bt?direéters,-or the ‘manner of exercise of such powers, contained

Ain or implied by the articles or by uhanters 18 19;'and“20ishall be

asserted as between the nonprofit corporationAor newber and any
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third person, except in a proceeding (l) by a member or the state to
enjoin the d01ng or continuation of unauthorized activities by the
. nonprofit corporation:or its officers, or -both, in cases where third

parties have not acqulred riahts thereéby, (2) to dissolve the nonprofit

i

corporation, or (3) uy the nonprofit corporation or by a member suing 1in
+ 4 representative :suit against the officers or directors of the nonprofit
corporation for violation of their authority.
o ‘(b) Any contract or conveyance made in the nane of 2 nonprofit cor-
poration which is authorized or: ratified by the board, or:1s.done within

the scope of author1ty, actuai ot apparent, conferrEd by the' board or

Lo . P

) within the agency power of the officer executing it, except as the
board's authority is limited by law.other than this division,:binds the
rnonprofiit corporation, and -the nonprofit corporation acquires rights
thereunder whether the contract is executed or wholly or in part execuy-
tory.

{c) This section applies to contracts and conveyances made or to be
performed by’foreign nonprofit corvorations in this state and to all

Q55¢ﬁ¥e§;gcgs pgtioreign nonprofit corporations of real property situated
in this state.

Comment. Section 5231 1s the aame in substance .as Section 208

(General Corporation Law) It continues provisions of former Section

803 which were applicable to nonprofit corporations through former

R

Section 9002, See,'e.g., Usteopathic Physicians & Surgeons v ' California
ﬂbdical Asg'n, 224 Caly-App.2d 378, 36 Cal. dptr. 641 :(1964): -For an

E exception to Section 5231, see Section 5232 (enJoining ultra vires act

of charitable corporation)

|, P
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uote. The staff has not yet:
(1) Drafted provisions relating to dissolution or to foreign non-
profit corporations. : :

{2) Researched whether the board's authority is limited by law
outside the General :lonprofit Corporation Law.

(3) Revised subdivision (a) for clarity or researched the meaning
of "the state’” and ‘'where third parties have acquired rights thereby."”

0457193 R 5 5232

Tentatively Approved
February 1976

.5 5232, Ipjoining ultra wvires act of nopprofit corporation holding
' assets on charitable trust

5232, ({a) Notwithistanding Section 5231, in the case of aznonprofit
corporation that ﬁolds'its assets on a éhérifablé‘truét or is organized
for a charitable purpose, a liﬁitation.Hescribed.iﬁtéubdivisioﬁ (a) of
Sectién 5231 may he asserted in an action to‘enjoin the-ﬂaiﬁg or contin-
uation of unauthorized activities by the nonprofit“COrpbfétion or its
officers, or both, regardless of whether third parties have acquired
“ri"hts tdereby

(b) In an action under this section, the court may en;oin éhe per-
formance:.of a contract if all the parties to the contract are parties to
'the action and if it is equitable to doAéo.

Comment,. Section 5232.15 new; for - a EGmparable provislon, see ALI-

ABA idodel Honprofit Corporatiom Act § G(a). See‘also flolt v, College of

Ostegpathic Physicians & Surgeons, 61 Cal.2d-750,:40 Cal: Rptr. 244, 394
P.2d:932 (1964) (minority trustees of charitable corperation may seek to
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enjoin unauthorized corporate activity). Section 3232 establishes an
exception to the limitations on use of the ultra vires doctrine found in

Section 5231,

404/108 5 5235

Tentatively Approved
February 1976

§ 5235. Power to‘qugge in business activity

5235. (a) Subject to any limitations contained in the articles and
e éﬁplicaﬁle Yaws, a ngﬁﬁfofit corporation may engégerfh business activ-
City.

(b) Any gain or profit that results from business activity of a
nonprofit corporation shall be applied only to lawful activities in fur-
therance of or incidental to the purposes for which the nonprofit
~ corporation is formed. .

Comment. - Seection 5235 is new.
Subdivision (a) supersedes the portion of the second sentence of

former Section Y200 which provided that "carrying on business at a

profit as an incident to the main purposes of the corporation™ is not

.. forbidden. - Subdivigion {(a) makes clear that a corporation may carry on

a business for profit whether or not the business is "incident” to its

main purposes. See People ex rel. Groman v, Sinai Temple, 20 Cal.

App.3d 614, 99 Cal. ®ptr. 603 {1971). For a comparable provision, see
- Sectlon 206 (General Corporation Law). One major limitatiom on the

" business activity of ncnprofit corporations is found in subdivision (b).
Subdivision (b) requires that any gains or profits of the business

be applied to the purposes of the nonpreofit corporatiom. It should be
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noted that a nonprofit corporation may not have as a pufbose the dig-
tribution of gains, profits, or dividends to members, éection 5210,
Hor may a nonprofit_corporapion distribute any such gaips,.profits, or
~dividends to.memhers. Section 5236, Violation of tiis section may

sanctioqg,,r[QO be supplied,.

T A04/120 h ' | ‘ 3 3236

7 Tentatively Approved
February 1976 ~

" Staff Revision ay 1976

y -

-

§ 5236,  YJistributions to members prohibited..

.:5236 {a) A nonprofit corporatlon shall not distribute any gains,
_profits, or diﬁidends to members._ | | | )

) Jotwithstanding'subdivisibn (a); a nonprofit corporation may,
subject to’ any limitations in the bylaws, do any of the following, none
of which shall be deemed to be a distrlbution of aains, profits, or
dividends:

{1y Pay compensation to members for services renderad.
(é) Cﬁnfer benefits upon membérs‘iﬁ ééﬁfofmécyfwifh_gﬁe‘ﬁﬁrposes
for which it is formed.

(}) dake distributioqs to members upon dissolution or winding up

"*"to’ the extént pefimirted by thls division.

(4) Make any payments to members authorized by Chapter 5 (commenc-

ing with Section 55304).
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9 5236

Comment. Section 5236 is new; for a comparable provision, see the
last portion of Section 26 of the ALI-ABA ilodel don-Profit Corporation
Act, -

. Subdivision (a) continues a limitation formerly found in the second
sentence of Section 0200. A aonprofilt scorporation way not be formed for
'profit-éistribution purposes (Section 5210), and this limitation must be
stated in the articles. Section 5250. Waile subdivision {a) continues
the limitation of former law that profits, zains, or divicvends may not
be distributed, this 'imitation is subject to the provisions of subdi-
vision {b). Vioclation of this provision may sitbject the nonprofit cor-
poration or 1ts directors to the following sanctions: [tolbe supplied].

Subdivision (b) ists wajor areas of withirawal of corporate pro-
ceedsﬁﬁhich.dp not violate the prohibition of subdivision (a). Para-
araph (1) 1s new; compensation may be limited or precluded in the arti-
cles or bylaws. Paragraph (2} supersedes the portion of former Section
9200 permitting the formation of a nonprofit corporation for the purpose
of rendering services. It makes clear that a nonprofit corporation may
_provide berefits to its members without violating the prohibition a-
gainst distributions of gains, profits, of dividends as such., This

codifies case law. People ex rel. Groman V. Sinai Temple, 20 Cal.

- App.3d-614, 99 Cal. Rptr. 603 (1971)(discount on price of cemetery land
‘to members of nonprefit corporation is prpper), Paragraph (3) continues
portions of former Section 9200 permitting distributions én dissolution,
For limitations on such distributicns, see Sections 7.30-7037. Para-
graph (4) makes clear that the nonprefit corporation may repay debts
owed to members and purchase or redeem other corporate instruments held
by members to the extent permitted in Sections 55(0-5577 (corporate
:finance); without violating subdivision (a). See also Sections 5532 and

5554,

Jote. The portions of this section relating to paragraph (4) have
been added by the staff and have notbeen reviewed by the (ommissinn.
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D43/179 L3250

“ubstance Tentatively
Approved February 1976

‘Article 5, Articles of Iacorporation

3 5250, equired contents of articles

53250, The ‘articles shall: set forth: B

(a) The name of the nonploflt corporation.

(b) That the nonprofit corporatlon is oroanized sursuant tq.the
General donprofit Corporation Law forany lawful purposes and that the
=”"nonprofit corporation shall not distribute gains, profits, or dividends
.tormembers except to the extent permitted in tne benersl ssnprofit
Corporation Law. If the nonprofit corporation is organized: for chari-
:table purposes, the artlcles shall specifically S0 state.= The articles
:shall not set forth any further or additional statement witﬂ ressect to
the purposes or powers of the nonprofit corporation except by way of
limitation or except as e%pressif redsirs&.by sn; law ofjthisrstste
otfier than this division or by any federal or other statute or regula-
tion (including the Internal Revenue Code and regulations thereunder as
a condition of acquiring or waintaining a particular status for tax
rpurposes] |
| {c) The samss and addresses of one or more persons who are to act
in the capacity of initial directors.

Comment. Section 5253 susersedss-formér'Séctioﬁ 9300; for a com-

‘parable prevision, see Section 202 (Gemeral Corporation Law).

Subdivision (a) continues subdivision (a) of former Section 9300.

For limitations on corjporate nanes, see Lhapter 2 (cummencing with Section

14820} of Division 4,
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: 5259

Subdivision (b) eliminates the requirement of subdivision (b) of
foruwer Section 9300 of a statement of specific and primary purposes, but
adds the requ -ement that a nonprofit corporation organized for chari-
table purposes must specifically so state. See Section 5252(h).

Absent a limitation in the articles, a nonprofit corporation may engage
in any lawful activity, and Sectidn 5230 confers full corporate powers.

Subdivision (b} also continues the requirement of subdivision (c)
of former Section 2300 that the nonprofit. corporation state that it is
organlzed under the General ilonprofit Corporation Law and adds the
requirement that the articles state that the nonnrofit corporation may
not make distributions to members except as provided in this division.
..A nonprofit corporation may be formed for any lawful purpose .other than
to make such distributlons (Section 5?.10)g and such distributions are
prohibited except to the extent provided in Section 5236.

Subdivision (c¢) supersedes a portiom of tlie filrst sentence of
subdivision (e) of former Section 9300. For provisions relating to

initial directors, see Sectiom 5313.

Hote. The staff has not vet drafted a grandfather clause to excuse
compliance with newly required provisions. '

]

263/675 _ _ o @ 5251

Substance Tentatively Ap-
proved .arch 1976

§ 5251. Permitted contents of articlés

" 5251. The articles may set forth any provision, not in conflict
with law, for the manageﬁent of the activities and for the conduct of
the affairs of the nonprofit corporation, including any provision which

is required or permitted by this division to be stated in' the bylaws.
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» 5252

Coument., Scction 5251 is the same in substance as Section 204(d):
it supersedes former Section 9303. See also Sections 5155.5 ("bylaws"

means articles or bylaws) and 3260.5 (contents of bylaws). The author-

ity teo repulate Ehe'corpbraté affairs under Section 3251 includes all

‘aspect's of corporate activities, including dissolution.

The pattern of the gemeral lonprofit Corporation Law is to specify

rules regulating the affairs of nonprofit corporations absent dontrary

" provisions in the articles or bylaws. Some of the rules may not be

‘varied, However. See, e.z., Section 5236 (distributions to members

prohibited).  Other rules may be varfed only in the articles; Section
5252 relates to rulgs of this type_' ' : S -

968/684 6’5352

iflot Approved; See inutes
:iarch 1976

§ 5252. Provisions effective only 1if stated in the articles

5252, The following provisions shall not be effective unless
expressly provided in the articles:

(a) A provision limiting the duration of the nonprofit corpora-
tion's existence to a specified date.

{b) A provision limiting or restricting the activity in which the
nonprofit corporation way engape or the powers which the nonmprofit
corporation wmay exercise or both.

(c} A provision conferring upon the holders of any evidences of
indebtedness, issued or to be issued by the nonpreofit corporation, the
right to vote in the election of directors and on any other matters on
which members may vote.
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s 2252

{d) Any other provision required by this division to be provided in

the articles to be effective.

Comment. Subdivision (a) of Section 5252 is the saﬁe in substance
as Section 204(;}(4§ (Gemeral Corporatiom Law). Sce also Section 3222
:(ccrporate existencejis perpetual‘unless otherwise ﬁrovided in the
| artlcles) | {, | o

Subdivision {b) 15 the same in substanc; as Sectlon 204{a) (6) (Gen~
eral Coxporation Law) See also Sections 5250 (artlcles), 5238 {corpo-
-Arate powers may be limited in articles), and 5235 (right to engage in
business activ1ty may be llmited in articles).

Subdivision {c) is the same in substance as Section 204(3)(?)(Gen—
eral Corporation Law). It continues provisions of former Section 306
which were applicable to nonprofit corporations through former Sectiomn
9002.

Subdivision {d) is new.
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405/000 J 2260

Staff Draft

Article 6. Bylaws

8 5260, Adoption of bylaws

5260. (a) Bylaws'maj be adopted, amended, or'féﬁealed-bf'the
menbers or by the-board subject:to‘the ébwer of the.membeféh;; éﬁend or
repeal the bylaws.

{b) dotwithstandinz subdivision (a}:

(1) The articles or bylaws may restrict or eliminate the power of
the bpard,toiadopt, amend, or repeal any or all bylaws.

{(2) The articles or bylaws may reguire the apﬁroval of members
entitled to exercise a greater fraction or percentage of the vote than
would cotherwise be required under this division for the adoption, amend-~

ment, or repeal of bylaws.

) Comment. Section 5260 continues the substance of former Section
9400, For a comparable provision, see Section 211 {General Corporation
Law). For the vote required under subdivision (a), see Sécfidﬁs'SﬁlS,

5630 (members) and 3339 {directors}.

4057001 5 5260.5

Staff Draft

' i

| § 5260.5. Perﬁitted cbntents of bylaws

5260.5. The bylaws may contain any provision, not in conflict with

law or the articles for the management of the activities and for the
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conduct of the affairs of the nonprofit corporation, including but not

limited to any provision required or permitted by this article.

Comment. Section 3260.5 is the same in substance.as the introduc-

tory portion of Section 212(b) (General Corporatioq Law). It is new to

-nonprofit corporatisn law. “Tor provisions required or permitted in the

bylaws by this article, see .Sections 5261-5265.

405/ 368 - 5 5261

Tentatively Approved
February 1976

Staff Revision May 1976

9 526l. Bylaus relating to members

5261. The bylaws may prog%dg for:

_ “ta) The autﬁorized number. and qualifications of members of the non-~
profit -corporation, if ahy. 7 |

(b) The different classes of membership, if ;ny.

(c) The property, voting, and other rights or interests of members
or classes of members. If the property, voting, or other rights or
Interests, or any of them, are unequal, the rules by which the respec-
tive progerty, voting, or other rights or interests of members or classes
of members are fixed and determined.

(d) The liability of members: to, and the method ‘of.collection of,

dues or assessments,
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Comment. Section 520l continues the substance of the first twe
sentences of former Section 9301. See also former Sections 2402{b) and
8403, See also Sectlon 5251 and Comment thereto (articles may set forth
any matter required or germitted to be stated in the bylaws}

In the absence of a provision in the articles or bylaws required by
.this section, the nomprofit corporation is governed by rules contained
in Chapter 4 (commencing with Section 5400},

Subdivision (a). If the nonprofit corporation makes no provision

for the number and qualifications of members; ‘only natural persons may
. -be members, and no member may hold more than one membership, Section
5400,

Subdivision (b}. if the nonprofit cofporation makes no provision

for different classes of membership, it shall be deemed to have but one
class. Section 3401(a).

Subdivision {(c). If the nonprofit corporation makes no provision

for property, voting, of other rights and interésts of members or clas-

“des, or does not Set forth the rules by which they 'are fixed and deter-
" mined, the rights and interests of members are equal as to'any right or
‘interest not so fixed. Section 5401(b).

"~ Subdivisién (). A nonprofit corporation may levy 'dues or assess—

ments only pursuant to provisions in its articles ‘or bylaws: ' Séction
5410, See also -Section 5510 (levy of dues or assessments). Lt should
be noted that a nonprofit corporation which levies du¢s of assessments
may be subject to the Corporate Securities Law. See;?ngLL Sections
25019 (“"security" defined) and 25100(j)(exemption of certain securi-
ties).

iote. The staff has revised the introductory pcrtion of this sec~
tion to be consistent with succeediang sectlous.
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998/835 5 5262

Tentatively Approved
February 1976

$ 5262. Additional bylaws relating to members

5262, The bylaws way provide for;

ta) The ddmission, election;'appoiﬁtment, withdrawal, susnpension,
and expulsion of members. | |

fb) The transfer, forfeiture, and termination of membership, and
whether the property interest of members shall cease at thelr death or

the termination of membership, and the mode of ascertaining the property

interest, 1f any, at the death or the termination of membership.

{¢) Fees of admission and transfer fees.

. Comment. Subdivision (a) of Section 5262 continues the substance
of former Section 9402(a). Unless the bylaws make reasonable provision
for withdrawal of members, a member may withdraw upon 30 days' written
ncﬁice to the nonprofit corporation. Sectiom 5408. It should be noted
that a nonprofit corporation may expel a member only in substantial
compliance with its provisions for -expulsion and only if the member has
been afforded a reasonable opportunity to be heard. See Section __ .
See also Erickson v. Gospel Foundation of Califormia, 43 Cal.2d 581, 275
~ P.2d 474 (1954); Ascherman ¥. San Francisco Hedical Society, 39 Cal.
App.3d 623, 114 Cal. Rptr. 68 (1974).

Subdivision (b} continues the substance of former Section 940Z{c).

Absent a_provision for transfer of memberships, no member may transfer
%ié ﬁembership of.any‘right arising therefrom. ,Sgﬁtion 5407. Absent a
provision relating to termination of membership, the rights of a member
do not cease on death or other termimation. (Section 5406.) It should
be noted that one ground for forfelture of membership may be failure to
pay dues, assessments, or charges. Section 3510,

Subdivision {¢) continues the first portion of former Section 9403.

Hote. If provisioms relating to purchase and redemption of mem-
berships are autnorized, this section should be revised accordingly.

The staff has not yet drafted a provision relating to due process
in the expulsion of members.
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4047384 § 5263

Lot Approved; See ‘linutes
Harch 1973

3 5263. Bylaws relating to voting rights

5263, (a) The bylaws may provide for the manner of voting by
members and uhether cumulatlve voting and proxy voting shall be allowed.
{b) A bylaw affecting the voting rights of members shall not be

‘adopted, amended, or repealed by the board.

Comment. Subdivision (a) of 1ection 5263 continues former ‘Section
3402(d). For provisions relating to cumulative voting, see Section
5708; for provisions relating to proxy voting, see Sections J1?9 (proxy
defined), 5640 (form of proxy}, and 5705 (proxles) Uhere the bylaws
provide a manner of voting other than at a meeting or by written con-
sent, they should also specify any notice requirements and the vote
necessary for member action. 7

Subdivision (b) is new. It is an exception to the fule of Section
5260(a) (manner of adoption, amendment, and repeal of bylaws).

Hote. This section will be revised in light of all other decisions
made with respect to members' voting rigats.

4044083 & 5264

Tentatively Approved
April 1976

§ 5264. Bylaws relating to meetings

5264. The bylaws may provide for:
(a) The time, place, and manner of calling, giving notice of, and

conducting regular and special meetings of members or directors.
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5264
{b) The raquirements of a quorum of directors or members.

Comment. Section 5264 continues portions of former Section 9401(a)
and (b). i ' o SRS -

; vubdivision (a) permits the bylaws to specify details concerning
_‘meetings See also bectione 5330 (directors meetings) and 5620 (notice
‘of rembers’ meetings. Absent a de51gnation of the place of meetings,
fembers’ meetings are héld at the principal executive office of the
nonprofit corporation. See Sections 5610 (members' meetings).and 5336
(directors’ meetings). The bylaws may specify persoms authorized to
-call meetings, - See Sections 5613 (special meetings of members) and 5331
“ (directors’ weetings). 'As to the midhner of notice of meetings, see
‘Sections 5623 (members' meefings) and 5332 (directors' meetings).

Subdivision (b) permits the bylaws to specify a quorum for meet-
~-ings, which may be greater or iess'than'a'majority;'absent a QPEEi-
-fication, a 'majority coénstirutes a quorum. Sections 5614 (quorum of

members) and 5338 (quorum of directors).
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(Not included--Ses Memorandum TO=547. May 107
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405/370 4+ 5490

Tentatively Approved
February 1976

§ L400. ﬁembers

“5400. Unless the bylaws provide otherwise:

{a) Only natural persons may be members of a nonprofit cofporation.

{b) No member may hold more than one membership, a fractional
membership, or a joint interest in a membership.

(c)‘If the bylaws provide for memwbers other than watural persoms, a
natural person may be a member and have an interest in one or more
members other than natural persons even though the bylaws do-not provide
‘that a member may hold more than one membership.

. Comment. Section 5400 iIs new; 1t provides general rules regarding
- who or what may be members of nonprofit corporations and how. the member-
ship may be held which apply in the absence of a bylaw to the contrary.

Subdivision (a) makes clear that the nonprefit corperation rust
provide for the admission to membership of other than natural persons.
Hence, if the nonprefit corporation desires to permit business corpora-
tions, other nonprofit corporations, or partnerships or other unincorpo-
rated associdtions to be members, 1t must affirmatively provide there-
for. Former law did not provide a rule applicable where the bylaws
remalned silent. UVhen a nonprofit corporation nrevides that corpora-
tlions, partnerships, associations, families, or other groups may become
members, it should make any other necessary provisions regarding classes
of wmembers, voting riphts of the different types of members'(including
multiple or fractional voting), the benefits and privileges available to
different wembersi:ip classes, additional qualifications for admission to

membership, and dues and assessments. See Section 5261. See also

Section 5703 (voting of membership held by corporation).
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Subdivision (b) makas clear that, unless a different rule is pro-
vided in the nonprofit corporation's bylaws, cach member may have no
more or less than one wmembership. The former Seneral Corporation Law
permitted the corporation to forhid veting of fractioral shares. See
former Section 2213. Tormer law parmitted different classes of member-
ships but forbade the holding of wore than one membership. See former
Section 9602. The prohibition of holding more than one membership was
emasculated by the rule that different classes of memberships could be
established with different voting power. See Erickson v. Gospel

Foundation gﬁ_Célifornia, 43 Cal.2d 581, 275 P.2d 474 {1954} {bylaw

permitting one vote for every donation by a member of 51,000 to the
nonprofit corporation in effect created different membership classes).
Under subdivision (b), the nonprofit corporation may create different
classes of members by permitting the acquisition of more than one mem-
bership and may provide for family or group memberships. ihere such
speclal membership classes are providgd, the nonprcfi; cq;poration
should also comsider special provisiﬁﬁs‘conceraing éofiné rigﬁts, bene~
fits and privileges, membership qualifications, and dues and assess-
ments. See Section 3261. See also Sectdion 3704 (voting of membership

held by two or more persomns).

4057371 ‘ S s 5401

" Tentatively Approved
Tebruary 1976

3 3401, liembership classes

5401. (&) A nonprofit corporation shall have such memberships or
classes thereof as the bylaws specify and, iIn the absence of any such

classification of members, there shall be deemed to be but one class.
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(b} Unless the bylaws set forth the rule fixins the re-
spective voting; property, and other rights and interests of each member
or class of members, the rights and interests of members shall be equal
as to any right-or interest not so fixed.

Comment. Section 5471 continues the substance of formef Section

-~ 9602 with the exceptlon of the prohlbltion of a member holding more than

one membership, which is superseded by Section 5400.

405!406 _ L 5402
Tentatively, Approved
February 1976

3 5402, Directors as members

5402:‘ IThere the bylaﬁ%_of‘a nonprofit corporation do not provide
for members or where the nonprofit corporation has, in fact, no members
other than the persons constituting the board, the
directors are, for the purpose of any law relating to nonprofit corpora-
tions, the members of the nonprofit corporation and shall exefEise all
the rights and powers of members.

Comment. Section 5402 continues the substance of former Section

9603. GSee Coon v, Freewan, ! Cal.3d 542, 453 P.2d 441, 83 Cal, Rptr.
217 (1970). o
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4057407 L 3403

Temtatively Approved
February 1976

§ 5403. Reduction of members below stated number

5403, (a) If the members of a nonprofit corporation having a
stated number of members are reduced belov that number by death, with-~
drawél, or otherwisé,rtﬁe nonpfofit”co;poratiqn shail not be dissolved
for that reason.

(b} Unless the bylaws provide otherwise, the surviving or continu-
ing members may, in the absence of a quorum, by majority vote of the
surviving or continuing members £fill vacancies and continue the cotrpo-
rate existence.

‘Commeﬁt. VSection 5403 continues the substance of former Section
9605 with the addition of the words "by majority vote of the surviviog

or continuing wembers™ to make clear that only a majority of the remain-

ing members may fill wvacancies and continue the'corporatérexistence.

. 4051409 - S 5405

Substance Tentatively
Approved Februaryrl9?6

5 5405, HEmhershipfcertificatgs

5465, (a) !lembership inra nonprofit corporation may be evidenced
by a certitficate.

{b) A statement that the nonprefit corporation is not one for

profit shall be printed in clear type upon tihe face of each membership
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certificate which is transferable and which represents an ownership
interest in the nonprofit corporation.
Comment., Section 5405 continties the substance of former Section

9607, making clear that the limitation of subdivision (b) applies only

to certificates of ownership.

405/410 § 5406

ot Approved; See ilinutes
. February 1976

§ 5406,  Termination of membéféhiﬁ

5406. (a) Memberships may be te;miﬁated in the manner frovided in
the bylaws.

(b) Unless the bylaws or the law under which the nonprofit corpora-
tion was formed provide otherwise, all rights of a membef‘in the non-
profit cbrpérafion, or in its property, cease on death or other termina-
tion of the wembership.

Coument. Section 5406 continues the.substance of former Section
960§,

Hote. The staff has not yet researched whether any law under wvhich

nonprofit corporations have been formed provide for continuation of
rights on termination of membership.
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101/13y o 3407

Tentatively Approved
February 1976.

§ 5407. - Transfer of nembership

5407, {a) .lo member may transfer the membership or any right
arising therefrow unless the bylaws so provide.

(L) Vhere the bylaws provide for transfer of the mewbership or any
right arising therefrom, they may also provide that the nonprofit corpo~-
racion is not bound by the transfer until notice is recei?ed in the

manner.specified in the bylaws.

Comment., Subdivision {a) of Section 5407 continues the substance
of former Sectium 2609, - -
Subd1v1510n (b) 1s new; it enables the nonprofit corporation to

keep its memberbhip list updated,

101/140 | N 3 5408

Substance Tentatively
Approved February 1976

§ 5408. Withdrawal of members

340860 (a)'Unqus the bylaws provide a procedﬁ;g fof'withdrawal of
memﬁefs, é ﬁember may surrender membership upon Bﬁ ﬂays' written notice
to the nonprofit corporation.

(b) Unless the bylaws otherwise provide, surrender of membership
terminates all future rizhts, powers, and obligations of the membership,
but it does not terminate the member's liability for dues, assessments,
and charges incurred prior to surrender,
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Comment. Section 5408 is new. It codifies the holding in Haynes

V. Annandale Golf Club, 4 Cal.2d 28, 47 P.2d 470 (1935} (nonprofit organ-

lzation may impose only reasonable restrictions on a member's right to
resign), and provides a procedure for resignation in the absence of a

procedure in the bylaws.

101/141 5 5409

Tentatively Approved
February 1976

b 5409. Liability of members

5409. ‘tlembers of a nonprofit corporation are not personally liable

for the debts, liabilities, or obligations of the nonprofit corporation.

Comment. Section 5409 continues the substance of former Section
9610.

101/142 s 54140

Tentatively Approved
February 1976

§ 5410, Levy of dues and assessments

5410. A nonprofit corporation may levy dues or assessments or both
upon its members pursuant to a provision of its bylaws authorizing the

levy of dues or assessments.

Comment. Section 5410 continues the substance of former Section
9s11.

Iv-7



CHAPTER 5. CORPPRATE FINANCE

[Major portion not - included==8se Memorandum 76-42, May 1976 Mesting]
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963/u95 (131/143) _ L5510

Tentatively Auproved
Yebruary 14976

CHAPTER 5. ©CORPORATE FINAWCL

Article 1, Semeral Provisions

5 5510, Levy of dues and assessrents

3510. (a) The bylaws may authorize dues or assessments or both to
be lewled upon all members or classes of membership alike, or in dif-
ferent amounts or proportions or upon a different basis upon different
memvers or classes of membershin and may exempt some members or classes
of membership from either dues or assessments or both.

(b) The bylaws may fix the amount and method of collection of dues
Or assessments or both, or may authorize the board to fix the amount
thereof from time to time, and make them payable at such times or inter-
vals and upon such notice and by such methods as the board may prescribe,

{c) The bylaws may fix the amount and method of collection of
charges owed to the nonprofit corporatiom.

(d) Dues, assessments, or charges, or all of them, may be made en—
forceable by action or by sale or forfeiture of membership, or both,
upon reasonable notice.

Comment. Section 5510 augments Sections 5261(d){liability of
members to dues and assessments) and 5410 (authority of nonprofit cor-
porations to levy dues and assessments).

Subdivision (a) continues the substance of the third sentence of
former Section 9301,

Subdivision (b) continues the substance of the fourth sentence of
former Sectiom 2301.

Subdivision (¢) is new.

Subdivision (d} continues the substance of the last sentence of

former Section 9301 with the addition of a provision for the collection
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of charges owed to the monnrofit corporation in the manmer of dues or
assessments.
wote. The staff has not yet drafted provisions to permit mermbers

to avoid the effect of unduly burdensone assessments by withdrawal or
otherwise,

4047109 § 5520

Jot Approved; See .linutes
February 1976

3 5520, Attorney General supervision of trust property

5520. {a) A nonprofit corporation which holds property subject to
any charitable trust is subject at all times to examination by the
Attorney General, on behalf of the state, to ascertain the condition of
its affairs and to what extent, if at all, it may faill to comply with
trusts which it has assumed or may have departed from the general pur-
poses for which it is formed.

(b) In case of any such failure or departure, the Attorney General
shall institute, in the name of the state, the proceedings necessary to
correct the noncompliance or departure.

Comment. Section 5520 continues former Section $505.

Jote., Section 10207 {(charitable and eleemosynary corporations) is
a comparable provision which we will dispose of when we consider the
other provisions of Part 3 {commencing with Section 10200).

The staff has not yet reviewed this section for coordination with
the Uniform Supervision of Trustees for Charitable Purposes &ct, nor has
it considered whether it should be expanded to refer to business corpo-
rations or how it should be revised for clarity.

The Comment has not yet been revised to indicate that the deletion
of "public trust does not alter existing law or to refer to cases
broadly construing the meaning of ‘charitable trust.,”
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4044082 2 5610

Tentatively aApproved
April 1976

CHAPTER 6. MEMBERS' MEETINGS AND CONSENTS

Article 1. :leetings

3 5610. Place nf meeting

5610, {a} lieetings of members may be held at a place within or
without the state that is stated in or fixed in accordance with the
bylaws.

(b) If no other place is stated or so fixed, member meetings shall
be held at the principal executive office of the nonprofit corporation.

Comment. Section 5610 is the same in subStanée as Section 600(a)
{(General Corporation Law). It supersedes a portion of former Section
2200 and the first sentence of former Sectiom 2210, which were appli-
cable to nonprofit corporations through former Section 9002, See also
Section 5264 (bylaws relating to meetings).

Under subdivision (a), the bylaws may provide a manner in which the

meeting place 1s fixed, such as by resolution of the board or in the

notice of the meeting.

404 /400 + 5611

Tentatively Approved
April 1976

§ 5611, Annual meeting

5611. {a) Unless otherwise provided in the bylaws, an annual

meeting of members shall be held for the election of directors. Any
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other proper business may be transacted at the annual meeting.
(b) The annual meeting shall be held on a date and at a time stated
in or fixed in accordance with tn: bylaws.
Comiient. Section 5611 is the same in substance as Section 5610(b)
(General Corporation law). .
Subdivisior. (a) continues portions of former Section 2201, which

was applicable to nonprofit corporatiocns through former Sectiom 9002.

See Burnatt v. Banks, 130 Cal. App.2d 631, 279 P.id 5?9 (1955} If

business other than election of directors is to be transacted at the
annual meeting, notice thereof must be given. Section 5622,
Subdivision (b). supersedes former Section 2200, which was appli-
cable to nonprofit corporations through former Section 9002 and which
provided an annual meeting at 11:00 a.m. on the first Tuesday in April,
unless otherwise provided in the bylaws. See alsc Section 5264 (bylaws

relating to meetings).

4047401 | 5 5612

Hot Ap»roved; See Minutes
April 1976

% 5612, Failure to hold annual meeting

5612. (a) If a nonprofit corporation which is required by law or
. Ats bylaws to hold an annual meeting fails to held the annual meeting
for a perio& of 60 days after the date designated therefor or, if no
date has been desigrated, for a period of 15 months after the organiza-
tion of the nonprofit corporation or after ifs'iast annual meeting, the
suﬁerior courf-of the prcpei countﬁ may summa;ily order a meeting to be

held upon the appliéation of 50 members or 10 percent of the members,
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whichever is smaller, after notice %o the nonprofit corporation giving
it an opportunity to be heard.

{b) The memberships vepresentcd at the meeting, either in person or
vy proxy, and entitled to vote thereat, shall constitute a quorum for
the purpose of the meeting, notwithstanding any provision of the arti~
cles or bylaws or in this division to the contrary.

{(c}) The court may issue such orders as may be appropriate includ-
ing, without limitation, orders designating the time and place of the
meeting, the recerd date for determination of members entitled to vote,
and the form of notice of the meeting.

. Comment. Section 5612 is the sawe in substance as Section 600(c)
(General Corporatiom Law). It is new to nomprofit corperation law.
Subdivision (a) differs from Section 600(c) in that a single member may
not require the annual meeting to be held. Subdivision (b) supersedes
~ the quorun provisions of Section 5614. Subdivision (c) supersedes the
time and place provisioﬁs of Sections 5610 and 56l1%, the notilce provi-

sions of Article 2 (commencing with Section 5620), and the record date

provisions of Section 570l.
tote. The possibility of providing a general enforcement procedure
that would indicate the matters that could be considered at the meeting

and that could be used in place of this section is under investigation
by the staff,
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Tentatively Approved
April 19756

3 5613.: Speclial meetings

5613, (a) A speclal ueeting of the members way be called by any of
the following:

{1) The boaru. : , -

- {2} The chairman of Lhe board.

{3} The president.

(4) lMembers entitled to:cast not less than 10O percent of the votes
on the business to be transacted at the meeting.

(5} Such other persons as provided in the bylaws.

(b) A special meeting may be called for any purpose, but the only
business that way be transacted is that which is stated in the notice of
the meeting.

Comment. Subdivision (&) of Section 5613 1s the same in substance
as Section 600(d)(General Corporation Law). It continues former Section
9600 and, in addition, permits special meetings to be called by the
- chairman ol the board, the president, and other persons designated in
the bylaws. See also Section 5264 (bylaws relating to meetings).

Subdivision (b} is new. For the contents of the notice of the

meeting, see Section 5622,

V-4



4047676 D o614

Tentatively Approved
&pril 1976

§ 5614, Guorum

53614. (a) Unless otherwize provided in the bylaws, a majority of
the mewmbers represented at the meeting and entitled to vote on the
business to be transacted constitutes a quorum ai a meeting of members.

(b) The bylaws may provide that a quorum of uwembers is greater or
less than a wajority.

Comment. Subdivision (a) of Seétion 5614 is comparable to a por-
tlon of the first sentence of Section 602(3)(Generai.Corpﬁratioﬁ Law) .

Subdivision (b) continues a portion of former Section 9401(b). See also

former Section 2211.

4044975 9 5615

Tentatively Approved
April 1976

§ 5615, Vote required

5615, Except as provided in Sectlon 5617, if a quorum is present,
the affirmative vote of a majority of the votes represented at the
meeting and entitled to be cast on the matter shall be the act of the
members unless the vote of a greater number or voting by classes is
requitred by this division or the bylaws.

Comment. Section 5615 is comparable to the second sentence of

Section 602(a) (General Corporation Law). fThe vote on any matter is

subject to proper notice requirements pursuant to Sections 5620-5628,
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Tentatively Approved
April 1974

J 5616, Adjournment absent a gquorum

5616. [xcept as provided in Section 5617, in the absence of a
quorum, any meeting of members may be adjourned from time to time by the
vote of a majority of the votes represented at the meeting and entitled

to be cast on the matter, but no other business may be transacted,

1

Comment. Section 5616 is the same in substance as Section 602(¢)
{General Corporation Law). It continues prqvisions of former Section
2213 which weré& applicable to nonprofit éorporations ~hrough former Sec-
tion 9002,

045/222 3 5617

Tentatively Approved
April 1976

s 5617. Vote required absent a guorum

5617. The :iembers present at a meeting duly called or held at
which a quorum is present may continue to transact business until ad-
journment notwithstanding the withdrawal of eaough members to leave less
than a quorum if any action taken (other than adjournment) is approved
by at least a majority of the votes required to constitute a quorum.

Comment. Section 5617 is the same in substance as Section 602(b)
{General Corporation Law}. It continues provisions of forwer Section
2212, which were applicable to nonprofit corporations through former
Section 9002, and adds the requirement of the vote necessary to take

'actidn.
VI-¢



045/223 § 5620

Substance Tentatively Ap-
sroved April 1976

Artdcle 2. lntice of .eetings

§ 5620, Yhen notice raquired

5620, (a) Whenever members are required or permitted to take
action at a meeting, notice of the meeting shall te given in the manner
provided in this article.

(b} Notwithstanding any other provision of this article, the bylaws
of a nomprofit corporation may prescribe reasonable notice requirements.
Comment. Subdivisien (a} of Section 5620 is comparable to the

first sentence of Séction 601{a)(General Corporation Law).

Subdivision (b) continues former Section 9401(a). Whether a par-
ticular bylav provides a reasonable notice requirement depends on all

the circumstances of the particular case including, but not limited to,

the number of members and their location.

D45/224 5O56721

Tentatively Approved
April :976

§ 5621. Time of notice

5621, The notice of the meeting shall be given not less than 10

nor more than 60 days before the date of the ::eeting.

Comaent. -Section 5621 is the same in substance as a portion of the
first sentence of Section 001(a)(General Corporation Law). It super-

sedes former Section 2206, which was applicable to nonprofit corpora-
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tions through former Section 9002, and required notice seven days before
the meeting unless the bylaws provided otherwvise. It should be noted
that the bylaws may prescribe reasonable reguirements for the time of

notice. Section 562u(b).

L D457225 - i 5622

Tentatively Approved
April 14976

§ 5622. Contents of notice

5622, Thé ﬁétiée of the meeting shall state all_&f the following:

(a) The place of the meeting.

(b) The date and hour of the meeting.

(c) In the case of a special meeting, the gegefal nature of the
business to be transacted and that no other business may be transacted.

(d} In the case of the annual or a regular meeting, those matters
which the board, at the time of the notice, intends to present for
action by the members but that, subject to the provisions of Sectiom
56i8;'any proper matter uay be presented at the meeting for actiom by
the members.

{e) The notice of a meeting at which directors are to be elected
shall include the names of nominees known to the bﬁard at the time of
the notice.

Comment. Section 5622 1s the same in substance as the last two
sentences of Séction 601(a) (General Corporation Law) except that the

- notice must include names of all nominees, not just those presented by

management. Cubdivisions (a) and (b) continue provisions of former

VIt
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Section 2207, which were apnlicable to nonprofit corporations through
former Section 9002. Subdivisions (c)~({e) supersede the provisions of
former 3ection 2207 that reguired the notice of meeting to state the
general nature of the business to be transacted.

Under subdivision (d), whether matter presented at a meeting 1s
proper for action by the members is determined by reference to the pro-
visions of this division and to the bLylaws. It should be noted that the
bylaws may prescribe reasonable requiremants for the contents of notice,

Section 5620(b).

101/151 ‘ 3 5623

Tentatively Apprbved
April 1976 o :

5 5623. Tlanner of giving notice

5623. (a) Hotice of a members' meeting shall be given either
personally or by uall or other means of written communication, addressed
to the nember at the address of the member appearing on the books of the
nonprofit corporation or given by the member to the nonprofit corpora-~
tion for the purpoéé'éf notice.

(b) If uo address of the member appears or is given, or if the
notice is returned to the nonprofit corporatidn marked by the United
States Postal.Sérvice to indicate that it is unable to deliver the no-
tice to the member at the address of the member, notice shall be posted
and shall be available at the principal executive office of the non-
nrofit corpbratione

{c) The notice shall be deemed to have heen given at the time when

VI-u



delivered personally or deposited in the mail cr sent by other means of
wriFten communication.

{d) An affidavit of the giving of notice in accordance with this
séctlion, executed by the secretary or an assistant secretary, is prima

facie_gvidence of the giving of the notice.

Comment. Section 5623 is comparable to Section 601 (b} {General Cor-
poration Law}. It supersedés former Section 2205, which was applicable
to nonprofit corporations thréugh former Section 2002. See alsoc Section
3264 (bylaws relating to meetings). Unlike the f$eneral Corporation Law
provision, Section 5623 does not permit notice of the meetings of a nom-
profit corporation by publication nor does it deal with the manner of
giving reports.

The wmail requirement of Section 5623 refers to first-class mail,
postage prepaid. See Section 5113, The provision for other means of
written communication includes, but is not limited to, facsimile and
telegraphic communication. See Section 5195. It should be noted that
the bylaws may prescribe reasocnable requirements for the manner of

giving notice. Section 5620(b).

9687997 ' 5 5624

Staff Draft

"

5 5624. VPersons to whom notice given

-

5624, Hotice of a meeting shall be given teo members entiltled to

vote on the business to be transacted at the neeting.

Comment. Section 5624 is the same in substance as a portion of the
first sentences of Section 601(a) and (c){(General Corporation Law). It
should be noted that the bylaws may prescribe reasonable requirements

for the persons to whom notice is given. Section 5620(h).
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101/i52 i 5625

sot Approved; See 'Tinutes
April 1976

4 5625. Hetice of special meering

5625, {(a) Upon request in writing to the chairman of the board,
presideﬁt; vice préJiden:, or secretery by the ..embers or other persons
prbvided in the brizi: sun’cios o call s soecinl neeting of members,
the officer forthwitih shall caisc notice to be given in the manner pro-
vided in this arcicla that a meeving will be held at a time requested by
the person calling the meeting, not laess than 35 nor more than 560 days
after receipt of tie request.

7-(b) If the nctice is not piven within 20 days after receipt of the
request, the person entitled to call the meeting may do either of the
following:

{1} Give notice of the meeting.

{2) Under the procedure provided in [Section 305(c)], apply to the
superior court of the proper county for, and the court shall summarily
corder the giving of, the notice. The court may issue such orders as may
be appropriate, including without limitation, orders desipgnating the
time and place of the meeting, the record date for determination of
meabers entitled to vote, and the form of notice.

Comment. Section 5625 is the same 1In substance as Section 601 (c)
(Ceneral Corporation Law). It continues prov;sionslof former Section
2203, which were applicable to nonprofit corpﬁrations through former
Section 9002, with changes to: (1)} permit a request for a special
mgeting to be made on the chalrman of the board: (2) increase the time

within which the meeting must be held and within which the nonprofit

corporation must respom! in order to enable the nonprofit corporation to
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prepare proxy materials. and (3} permit a uember to obtain a court order
for notice in recognition of the fact that member lists may not be
accessible to the persor calling the meeting.

It should be noted that the bylaws may prescribe reasonable re-
quirements for notice of special meetings., Section 5620(h).

uote. The staff has not yet drafted provisions comparable to Sec-
tion 305{(c). The Commission has tentatively determined to provide a

single uniform court enforcement provision, which will be incorporated
by reference in this section.

101/153 § 5626

Tentatively Approved
April 1976

~

5 5626, tdotice of adjourned meeting

5626. ({a) kxcept as provided in subdivision (b), when a members'
meeting 1s adjourned te another time or place, notice need not be given
of the adjourned weeting if the time and place are announced at the
meetiﬁg at which the adjournment 1is taken. At the adjourned meeting,
the meﬁbers may tramsact any business that might have been transacted at
the original meeting.

(b} If the adjournment is for more than 45 days or if after the
adjournment a new record date is fixed for the adjourned meeting, a
notice of the adjoﬁfned neeting shall be given fo each member of record
entitled to vote at the meeting.

_Ccmment. Section 5626 is the same in substaﬁce as section 501(d)

(Generél Corporation Law). It continues provisions of former Sec;ion

2208; which were applicable to nonprofit corporatiocns through former
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Section 9002, but extends the length of time for adjournment without
notice from 30 to 45 days. It should be noted that the bylaws may
prescribe reasonable requirements for notice of adjourned meetings.

Section 5220(h).

10L/154 53627

Tentatively Approved
April 1976

-

L 5627, Validation of defectively noticed meeting

5627, (a) The transactions of a meeting of members, however called
and noticed and wherever neld, are as valid as though had at a meetine
duly held after regular call and notice if all of the following condi-
tions are satisfied:

{1) A quorum is present.

(2} Either before or after the meet?pge each member entitled to
vote who was not represented at the meeting signs a written waiver of
notiée, a consent to the nolding of the meeting, or an approval of the
minutes of the meeting. ieither the business to be transacted at nor
the purpose of any regular or special weeting of members need be speci-~
fied in auwritten waiver of notice unless otherwise required by Section
56243,

(3} All waivers, cqnsents,‘qnd approvals are filed with the cor-
po?aterreccyds or madé a part of the winutes of the meeting.

.(b) Attendance of a person at a meeting constitutes a waiver of no-

tice of the meeting except in either of rthe following cases:
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(1) The person objects, at the beginning of the meeting, to the
transaction of any business because the meeting is not lawfully called
or convened.

(2) The person expressly objects at the meetinn to the considera-
tion of matters not included in the notice.

Comment. Section 5627 is the same in substance as Section 60! (e)
(General Corporation Law). It supersedes provisions of former Sections
2209 and 2210, vhich were applicable to nonprofit corporations through
former Section 9002. Tt should be noted that the bylaws may prescribe

reasonable requirements for validation of a defectively noticed meeting.

Section 5620(b).

10/ 155 . 3 5628

Tentatively Approved
April 1976

§ 5628, dotice required for approval of specific proposals

5625. Hotwithstanding any provision of the bylaws, any member
approval at a meeting, puréuant to éectioﬁs {3i0, 902, 1201, 1900, or
20071, éther than unanimous approval by those entitled to vote‘is valid
only if the general nature of the proposalléo approved was stateﬂ in the

netice of meeting or in a written waiver of notice.

Comment. Sectilon 5628 is the same in substance as Section 601(f)
(Generai Cérporation Law). It.supersedes provisions of former Section
2201, which were applicable to nonprofit corporations through forumer
Section 9002. Section 5620(b), permitting bylaws to prescribe reason-
able notice requirements, does not permit waiver of the notice require-
ment of this section.

Note. The staff has not yet reviewed and drafted comparable sec-
tions to replace those referred to in this section.
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101/156 s 5630

Tentatively Approved
4"'.511-]'.1 1876

firticle 3. Consents

s 3630, Consent to action without a meeting and prior notice

3630. Unless otherwise provided in the bylaws, any action which
may be taken at a meeting of members may be taken without a meeting and
writhout prior nptice if consent in writing, setting forth the action so
taken, is signed by members having not less than the rinimun nuw.ber of
votes that would be necessary to authorize or take such action at a
meeting at whichﬂall meﬁbers entitled to vote thereon were present and
voted.

Comment.- Section 5630 is the same in substance as Section 603(a)
{General Corporation Law). It supersedes provisions of former Section
2239, which applied to nonprofit corporations through former Section

3002. Section 5630 reduces the former requirement of unanimous consent,

subject te the provisions of Sections 5631-5633.
dote, The Commission has tentatively determined to permit member-
ship action by ueans other than vote at a meeting or written consent.

The staff has not yet drafted provisions for alternative means of
voting,

1014157 & 5631

Tentatively Approved
April 1976

§ 563i. HNotice required for consent

5631. (a) Unless consent of all members entitled to vote on the

matter has been solicited in writing, notice of a corporate action
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approved by wembers without a weating shall be given in the manner
provided in Gection 5623 to those members entitled to vote on the matter
who have not consented in.writing.

(b} The notice required by subdivision (a)} shall be given:

(1} At least 10 days before the consummation of an action approved
by the members.pursuant to Zection [3iG, 317, 1201, or 2007].

(2} Prorptly after the taking of any other corporate action.

Comment. Secction 5531 ie the same in substance as Section 603(b)
:{General Corporation Law). It is new to nonprofit corporation law,

NHote. The staff has not yet reviewed and drafted comparable pro=-
visions to replace those referred to in this section,

10171 § 5632

Ln
=

Tentatively Approved
April '1976

§ 5632. Revocation of consent

3632. (a) A vritten consent nay be revoked by the member giving
the consent, a transferee of the uembership, a personal representative
of the member, or the proxyholder of the member, transferee, or personal
representative,

(b) The revecation shall be in writing and is effective upon its
receipt by the secretary of the nonprofit corporation.

(c) A revocation may be made prior to the time that written con-

sents by the number of members required to authorize the proposed action
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have been filed with the secretary of the nonprofit corporation but not

thereafter.
Comwent. Section 503Z 1s the same in substance as Section 603(c)
{General Corporation Law). It continues provisions of foruer Section

2217 which were appllcable to nouprofit corporations through former Sec-

tion 9002

(1017159 : : % 5633

Mot Approved; See Minutes

5 5633, Consents required to elect directors

5633 Votwithstanding Section 5630, directors may mot be elected
by written consent except by unanimous written consent of all members
entitled to vote for the election of directors.

Comment.  Section 5633 is the same in substance as Section 603(d)
(General Corporation Law). It 1s new to nonprofit corporation law.

Hdote, The staff has not yet ascertained whether this section is
appropriate for nonprofit corporations.
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100/160 § 5640

dot Approved; See Minutes
April 1976

4rticle 4. Form of Proxy or Uritten Consent

¢ 5640. Form of proxy or written consent

56&0.‘ (a) A form of proxy or written comsent shall afford an op-
portunity on the form to specify as to each matter or group of matters
(other than election to office) for which the proxy or written consent
is solicited, a choice among approval, disapproval, or abstention.
Where the person solicited specifiles a choice, the membership shall be
voted in accordance therewith.

(b) In an election of directors, a form of proxy in vhich the
candidates sre named and which 1s marked by a member "withhold"” or
otherwise marked in a wanner 1ndicatingfthat the aﬁihority to vote for
the election of diréctoré ig withheld, shall not be voted either for or
azainst the electioﬁ of a director.

{c) Faillure to comply with this section shall ﬁot invélidate any
corporate action taken but may be the basis for challenging any proxy or
’writtéﬁ‘coﬂSent, an& the superior court nay coﬁpel compliance therewlth
at the suit of‘any menber . |

Comment. Section 5640 1s comparable to Section 604 (General Cor-
poration lLaw) except that it applies to all nonprofit corporatiouns. It

supersedes former Section 2225.5 which was applicable to nomprofit
corporations tnrough former Section 9032,
Note. This section is to be split into separate provisions relat-

ing to proxies and written consents. The section should make clear that
a general proxy is not prohibited.

Vi-18



40041 365 . a0

Tentatively Approved
diarch 1976

CHAPTER 7. VOTING CF UEABERSHIPS

515?00. Voting rights and mannex of veoting
. 5?001 {a) Unless the hvlaws provide otherwise, everyﬁmember of a
nonp;ofitlcorporatio# is entitle& to one vote.
(b} The wanner of voting may be:
V(l) At a mecting orrby written consent ﬁursuant to Cnaptér 6 {(com-
meAEing with Sectlon 5610). |
(2) By ballot, mail, or any reasonable means provided in the

bylaws.

: Comment. Subdivision ﬁa) of Section 3700 continues a pogtion of
the first sentence of former Section 9601; For a comparable ﬁrovisicn,
see Section 700(a)(General Corporation Law). Although the established
"notm for nonprofit corporations is-one vote per :member (see Green Gables

Home Owner's Ass'm v. Sunlite Homes, 202 P.2d .43 (1949)), the bylaws

may provide different classes of membership with differing voting rights

(see Sectioﬁl5261; see also Erickson v. Gospel Foundation, 43 Cal.2d

7581, 275 P.2d 474 (1954)). Absent a specification of the rules fixing

the respective voting rights of each member or class of members, the
voting rights of members are equal. Section 5401,

Subdivision (k) centinues the second sentence of former'Section
9401. It makes clear that the hylaws may provide any reasonable means
or coubination of means of voting but, absent such provision, the re-
quirenents of Chapter 6 (Members'® lLieetings and Consents) control. Where
a nonprofié éorpuration adopts alternative means of "voting, it should
make clear its notice requirements and the vote required for member

action.
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404/ 350 o571

Lot Approved; See ilinutes
fjarch 1976

v 5701. Record date for deteruininz members

5791. (a) In order that the nonprofit corporation may determine
the members cntitled to notice of any meeting or to vote or entitled to
receive any allotmédr of amy rights or entitled to exercise any rights
in respect of any otiler lawful action, the board may fix, “in advance, a
record date which shall not be more than 60 nor léss thanm 10 days prior
to the date of such wmeeting nor more than 60 days prior to any other
action.

(b) If no record date is fixed: ~

{1) The record date for determining members entitled to notice of
or to vote at a meeting of menbers shall be at the Qlose_pf business on
" the business day mext preceding the day on which notice is givem or, if

notice is waived, at the close of business on the business day next

i

preceding the day on which=th¢ meeting is held.

ta0{2) The record date for determining members entitled to give con-
sent to cprporéte action in writing without a meeting, when no brior
action byi;he_boarﬁ_ig necessary, siaall be the day on which the first
written consent is glven.

(Si The record date for determining members for any other purpose
sﬁall he at the close of business on the day on which the board adopts
the Tesolution telating thereto dor the 60th day prior to the date of

.such gpher action, whighever;is iéter. | |
fc) A determination of members of record entitled to notice of or

to vote at a meeting of members shall apply to any adjournment of the



L 570
meeting anless tue hoard fixes a ncw record date for the adjourned
meeting, but the board shnall fix a nevw record date if the meeting is
adjourned_for rniore than 45 days from the date set for the original
meeting.

" {¢) ilembers on the iecbrd date are‘eﬁtitled to ﬁotice and to vote
or to receive tle ail tment of tignts or <o exercise.the %igﬁgé; as the
casé;méy be, noféithsﬁanding‘anyrtransfer or terminatioﬁ 5% aﬁffmember—
ships on the hooks-df the ronprofit corporation after the record:date

except as otherwise provided in the articles or bylaws.

Comment. Section 5701 supersedes provisions applicable to non-
profit corporations byjformer:Sectiona 2214 and 2215 throuéh former Sec-
tion 2002, Section 5701 extends tihe permissible record date from 50 to
60 days prior to the event o which it relates, adds a 10-day cutoff
prior ﬁo neetings of mermbers, and provides rules governing the record
date absent a date “ixed by the hoard, ‘For!a éomparablé provision, see
Section 701 (General Corporation Law). '

Note.. This section wil? be rclocated as a general provisi&ﬁ, and
replaced by a provision that a nomprofit corporation may permit new

nembers after the rerord date to voie, and preclude Jersons ne longer
members after the rzcord date from veting.

This provision should alse be reviewed in the light of any restric-
rions ou-the ability of directors to adopt bylaws affecting voting
rights of nembers. :

#
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ot Approved; See [Tinutes
arch 1€74

5 5702. Votine of membershipg held by partnership, association, family,
: or other group

5702, (a) Unless the articles or bylaws otherwise provide, a
wembershiyp standing in the name of a partnership, association, family,
or 6ther group shall be voted by a person desiznated by the partnership,
" asgociation, family, or other group to act as its representative. The
name of the representative shall be delivered in writing to the non-
profit corperation prior to the record date of the vote at which the
representative is to act. Unless the articles or bylaws preclude voting
by proxy, a rebresentative so designated may vote by proxy.

(b) A new representative may be designated and the name of the new
Yrepresentative given in writing to the nonprofit corporation prior to
the record date of the vote at which the new representative is to act.
The designation of a nev representative revokes any prior desigmation.

Coupient. Section 5702 is new. It should be noted that only natu-
ral persons may be members of a nonprofit corporation unless the arti-
~cles or bylaws provide otherwise. Section 3400, lloreover, where a
‘nonprofit corporation allows partmnership, association, family, and other
group memberships, Section 5702 permits the articles or bylaws to pro-
vide differing votiny requirements, such as majority or fractional

voting by members of the partnership, association, family, or other

aroup.

+ote, FPartnerships, associations, families, or other groups should
be voted in the manner provided in Section 5704.
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Tentatively Approved
farch 197¢

4 5703, Voting of membership held by corporation

5793, (a) Unless the bylaws otherwise provide, a memﬁership stand-
ing in the name of a business corporation or another nonprofit corpora-
tion, domestic or foreiin, may be voted by such officer, agent, or
proxyholder as the bylaws of the business or other nonprofit corporation
may prescribe or, irn the absence of such provision, as the board of the
business or other nonprofit corporation may determine or, in the absence
of sucih determination, by the chairwman of the board, president, or any
vice president of the business or other ﬁonprofit-corpvratioﬁ; or by any
other person authorized to'do so by the chairman of the Soard, presi-
dent,-or any vice presideut of the busifess or other nonprofit corpora-
tion.

(b} ilemberships which are purported to be voted or any proxy pur-
ported te be exécuted in the name of a business corpcratibﬁ'o} ﬁbnprofit
corporation, domestic or foreigd (vhether or not any title of fhé person
‘sigriing is indicated) shall be presumed to be voted or thé‘prd;§ ex-
ecuted in accordancé with the‘ﬁrovisions of this section unlesézthe
contrary is shown.

Comﬁent. Seﬁtion 5703 is the sawme in substance as Section 703(a)
(General Corporation Law). It should be noted that only natufal:persons
mnay be members of a nonprofit corporation unless the bylaws prowide
otherwise. Section 5400¢. ‘“lorecever, where a nonprofit corporation
allows corporate members, Section 5703 permits the bylaws to require

Jiffering voting requirements, such as designation of a voting repre-

sentative.
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Subdivision (a) continues provisions applicable to nonprofit cor-
porations bty forner Section 2222 threough former Sesctiom 2002.
“Subdivision (b) is new,

dote, The term "business corporation” should be broadly defined
for purposes of this section. ' '

4044389 o 4 5704
Tentatively Approved

S larech 1576

§ 5704, Voting of membership held by two or more persoms
‘ o
5704. (a) This section appliesrwhereaa-membérship stands of record

in ;he panwﬁﬁof two or moré persons, whether?fiduéiéries, mémbers of a
partgership,jjoint tenanfs, tenants in common,’ husband and Qife as
comtunity property, ténaﬁ%é‘by the entirety, or where two or meore per-
sons (including proxyhelders) have the same fiduciary relatiqnshipr_
respecting the same membership, unlggs the secretary of the nnqprqfit_
corporation is given writteﬁ notice to the contrary amd is furnished
ﬁith a copy of the instrument or order:appointing them or creating the
rélationship wherein it 1s so provided. )

(b) Unless the bylaws othérwise provide, the acts with respeét to
voting of the persons in whose names the membership stands shaii'ﬁave
the folloging_effegt: e
Lti;:If anly ongé person votes, such act bilnds éll.

(2) If more thanrone nerson votes, thg_aéf of the imajority sd

1

voting binds‘allg but ,. where the vote is evenly‘split on any particular
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matter, each faction may vote the‘membersbip in guestion aroportion-
atély. If the instruﬁent so filed or the registration of the uwembership
shows that the membétship is held in unequal interests, a-majority or
even split for the purososes of‘this paragrapli shall be a majoritf or

‘even split in interest.

chnent Section 5704 is the same in substance as uPCthn 704
(Generdl Corporatlon Law}, with the 1nclu510n of families, partnerships,
associatlonsy and other groups. I: continues provisions'applicéble to
nonprofit corporations by former Section 2223 through former Section
3002. It should be noted however that no member may hold a fractional
membership or a Joint 1nterest in a membershlﬂ unless the bylaws so
provide. Section 540N, (loreover, where a nonprofit corporation allows
memberships in the names of two or wore persons, Section 5704 permits
the bylaws to provxde dlffering votinr requlrements, such as designation
of a sinﬁle votlng representatlve or fractional voting.

Hdote, This section should be ekpanded to include families, part-
nerships, associations, and other groups.

4047390 ‘ ‘ 4 5705

lot Approved; See linutes
Jdarch 1976

3 5705, Proxies

5795, (a) Unless the bylaws provide otherwise, every member of a
uﬁﬁptofittcbrporation entitled to vote way vote or act by proxy. Any
proxy purpeorting to he executed.in accordance with the provisions of

this division shall be :presumptively valid.
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{(b) o proxy shal 1 he valid after the expiration of 11 meonths frow
the date rhereof unless othersise provided in the proxy. Lvery proxy
continues in full force and effect until revoked by Lhe person executing
it'pfior to the vote pursuant thereto except as othervise provided 1n
this section. Such revocation may he effected by a writing delivered to
- the nonprofit corporation stating that the aroxy -is revoked or by a
subsequent nroxy executed by, or by attendance at the meeting and voting
_1n person by, the , person executlng the proxy. The dates contained on
the forms of proxy presumptively determine the order of executionm,
regardless of the postmark dates on the envelopes in which they are

wailed.

{c). A proxy is not revoked by the death or incapacity of the maker
unless, before the vote is counted, written notice of such death or
" incapacity is received by the nonprofit corporation.

Comment. Section 57005 states the basic rules governing proxies.
The term "proxy' is defined in Section 5129, which also provides the
manner of execution of proxies. See also Sections 5640 (form of proxy)
and 5263 (bylaws}).

The first sentence of subdivision (a) continues a portion of former
Section Qﬁﬁi; the second sentence is new. TFor a comparable provision,
see Section 7053{(a) (General Corporatiom Law). Unlike the General Cor-
poration Law, the General .onprofit Corporation Law permits nonprofit
corporations to preclude proxy votinpg. See also Section 3203 (tylaws
relating to voting rlgnts)

Subdivision (l) supersedes provisions applicable to nonprofit cor-
porations by former Sections 2226 and 2228 through former Section 3002.
Cf. Braude v. Havenner, 3% Cal. App.3d 326, 113 Cal. Hptr. 384 (1974).
Unlike the former provisions, subdivision (b) imposes no seven-year

maximum duration for a proxy ami makes no provision for irrevocable
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proxies. The last senteuce of subdivision (b} is new. Ffor a comparable
provision, see Section 705(b)(General Corporation Law).

Subdivision (c} continues provisions applicable to nonprofit cor-
porations 7y former Seciion 2227 tarough former Section 2002, Ef;

Sraude v. Havenner, 33 Cal. App.3d 526, 113 Cal. .ihtr. 386 (1974). For

4 cowparable provision, see Sectioa 705(c)(General Corporation Law).

~ote, This section should be revised to provide a maximum three-
“year duration for proxies unless coupled with an interest. Proxies
coupled with an interest arve ot revocable at will,

o

4047391 ' ' o 5 3706

Tentatively Approved
“larch 1976

T

§ J706. Voting agrcements

5705. {a) An agreementrbetween two or ﬁore members of a nonprofitc
corporation, ifriﬁiﬁriﬁing and signed by thezgaéties thereto, may pro-
vide that, in exercising any voting rishts, the meﬁberships held by them
shall be voted as provided by the :greement or as the parties may agree
or as determined in accordance with a procedure agreed upon by theu.

(v} An agreement under this section may be made for any beriod of
time not exceeding 10 years, but the fact that by its term it will or
may last heydnd arid;year period does not affect the validity of the

agreewent during a period of 10 years from the date it was made. At any

time within two years prior to the time of expiration of the agreement
as originally wade or as last extended as provided in this subdivision,
one or more parties to the agreement may Ly written agreement extend the

duration of the agreenent with respect to their memberships for an ad-
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ditional period not.exceeding 10 years from the expiratien date of the
agreement as orizinally made or as last exteanded as provided in this
" subdivision. |
(c) Lf.the bylaws permit tramnsfer of uemberships, the parties may
. transfer the. memberships covered by an .agreement under this section to a
..third party-or”éarties Uitﬂ‘authority to vote them in accordance with
the terns of the agreement.

(3) An agreement under this section shall not be denied specific
performance by a court on the ground that the remedy at law is adequate
or on other grougds relating to the jurisdiction of a court of equity.

Comment . Séction 5706 1is the same in substance as Section 706(a)
{General Corporation Law), with a l0~year limitation on duration derived
from Section 706(i)(General Corporation Law). Section 5706 supersedes

the voting trust provisions of former Sections 2230 and 2231 which were
© ‘applicable to nonprofit cdt?brationsrthroﬁgh former Section 9002,
Noteé. The meaning of the phrase ''as the-parties may égfee“ should

be ascertained by communicatjon with the State Bar Committee,and deleted
if it has no satisfactory meaning. '

404/ 392 o i 5707

Tentatively Approved
Jdarch 1976

¢ 5707. Inspectors of electiom

3707, (a) 1i advance of any meeting of members, the board way
-agpoint inspectors of election to att at the ueeting and éﬁy adjoﬁrnment

thereof. If inspectors of election are not so appointed, or if any
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gersons so appointed fail to appear or refuse to act, the chairman of
any mecting of menbers nay, and on the request of any member or a menm=-
ber's proxy shall, appoint inspectors of clection (or persons to replace
those wno so fail or refuse} at the meeting. The nﬁmbef-of inspectors
siuall be either ome or three. If appointed at a meeting on the request
of one or more members or proxies, the wajority of memberships repre-
sented in person or by proxy shall determine whether one or three in-
spectors are to be appointed.

{b) The inspectors of election shall determine the nuwber of mem-
berships outstanding and the voting power of each, the méﬁberships
répresented at &he meeting, thé existence of a quordﬁ énd the authenw-
ticity, validity and effect of proxies, recelve votes, ballots or con-
senfé, pear and determine éll challengeé‘and quesfions in any way aris—
ing in connection with the right to vote, count and tabulate all votes
or cbﬂsents, determine when the polls shall close, determine the result,
and do such actg aé may be propg; to-conduct the elecfibn:di vote with
fairness to all meuwbers. | |

(¢} The inspectors of election shall perform their duties inpar-
tially, in good fa;th, to tiae bes; of their ability, and as expedi-
tiously as is practical. 1If there are three inspecfbrs of election, the
'f@eciéibn, act, or certificate Uf:a wajority is effective in all respects
as the decision, act, or certificate of all., Any reportrﬁr certificate
made by the inspectors of election is prima facie evidence of the facts
stated therein.

Comment. Section 5717 continues provisions applicable to nonprofit

corporations by former Sections 2232 and 2233 through former Section
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002, Tor a comparable provision. sce Scection 707 {General Corporation
Law) .

" lpte. This secticn should be revised to elimirate plurals and
further subdivide.

106G/969 ‘ : © 5708

lot Approved; See ‘linutes
darch 1976

5 3708, Cumulative, voting

5703. o member nmay cumulate votes for directors unless the arti-
cles or bylaws so provide.

Comment. Section 5706 continues the last sentence of former Sec-

tion 2235 and tne last sentence of former Section 9601. nHonprofit

corporations, uniike business corporatlons, need not permit cumulative
‘voting by members. ' Contrast Section 708 (General Corporation Law). See
also Section 5243 (bylaws relating to wvoting rights}.. .It should be
noted, however,_that cumulative votlng in certain types of nonprofit
corporations is prohlbited See Sections 5211 and 5212 (medical and
legal services corporations).

"'Hote. This section should be revised to provide for cumulative
voting where three or more positions are to be filled. The Comment
should note that, where there are fewer positlons to be filled at an
election, cumulative voting is not effectual. Whether the whole slate
of dJdirectors for charitable or other nonprofit corporations should be

~required to be elected annually should be con51dered in connection with
this section.

Svbdivisions {c)-{e) of Section 704 of the new business corporation
law should be axamined for their applicabilicy to nonprofit corpora-
tions. :
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Tentatively Apnroved
carca 1976

§ 3705.. Contested elections or appointuents

. 5709,  (a) Upon the filing of an action therefor by .a member or by
a person who clains to have been denied the right to vote, the superior
. court pf the proper cpunty shall try and determine the validity of any
election or appolntment of any diréctor of any domestic nonprofit corpo-
ration, or of any foreignm nonprofit corporation if:éhg‘election was held
or thg %pp&in;ment was made in this state, - In the;case of a foreign
nonprofit corperation, the action may be broﬁght at the option of the
plaintiff in the county in which the foreipgn nonprofit cofpprat%on has
its principal office in this state or in the county in which the elec-
tion was held or thé a‘ppcint'ment' was made.

(b) Upon the filing of the complaint, and before any further pro~-
ceedings are had, the court shall enter an order fixing a date for the
hearing, which shall be within five days unless for good cause shown a
later date is fixed, and requiring notice of the date for the hearing
and a copy of the complaint to be served upon the nomprofit corporation
and upon the person whose purported election or appointment is ques-
tioned and upon any person (other than the plaintiff} whom the plaintiff
alleges to have been elected or appointed, in the manner in which a
summons is required to be served, or, if the court so directs, by regis-
tered mail; and the court may make such further requirements as to
notice as appear to be proper under the circumstances.

{¢) The court may determine the person entitled to the office of

director or way order a new electlon to be Leld or appeointment to be
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made, uday determine the validity, effectiveness and construction of
voting agreements, the validitry of the issuance of nemberships and the
right of persons to vote, and may direct such other relief as 1ay be

- just and proper.. - ¥

Comment. Section 5709 continues provisions applicable to nonprofit
corporations by former Sections 2236-2238 through former Section 9002,
See braude v. Havenmer, 38 Cal. App.3d 526, 113 Cal. Rptr. 386 (1974).

nTHié section provides an equitabié remedy In which the scope of inquiry
is not limited to technical and procedural questions. 38 Cal. App.3d at
530. For the definition of "proper county,” see Section 5177.
, Eggg;_ Thqrﬁtaff has not yet researched foreign_nonprqfitgcorpo-
rations. ' o
This section should be further subdivided and tabulated.

The staff has not yet investipgated the need for .a provision giving
the court continuing jurisdiction. o
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Tentatively Approved
‘larch 1976

CHAPTER S. MEIBERS® DERIVATIVE ACTiONS

Article 1. Right to Bring Derivative Action

§ 5810. Right of member to bring derivative action
53810, A member of a domestic or foreign nonprofit corporation may
institute and maintain an action in the right of the nonprofit corpora-

tion only as provided in this chapter.

Comment. Section 5810 makes explicit the right of 'a member of a
nonprofit .corporation to bring a derivative suit, Before the enactment
of this chapter, Section7834 of the formér General Corporation Law
{predecessor of Section 800 of the new General Corporation Lawj:éoverned
such actions in the right of nonprofit corporations See former Sec-
tions 103 ("shareholder® includes "member ') ~and 9002 (1ucorporating
provisions of General Ccrpqration Law) . See also Ashton v. Dashaway
Asg'n, 31 Cal. 61; ZZAP. 660 (1890). References in Section 800 to

voting trusts and voting trust certificates have not been continued in
this chapter because the General Jonprofit Corporation Law dces not
provide for voting trusts.

Note. The staff will give further consideration to the inclusion

of foreign nonprofit corporations in this section when we consider the
general subject of foreign nonprofit corpeorations,
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Substance Tentatively
Approved ilarch 1976

¢ 5811. Action by member; contemporaneous membership rule

5811, “An action may be brought pursuant-fﬁl%his chapter only by a
plaintiff who satisfies both of the.following requirements:

.{a) .The plaintiff is a member of the nonprofit corporation at the
time the action is commenced.

(b) ixcept as otherwise provided in Section 5812, the plaintiff was
. @ member of the nonprofit corporation at the time of the tranmsaction {or
any part thereof) complained of or holds a membership which devolved
upon the plaintiff by operation of law from a person who was a member at

suchwtime.

i

Comment . {ééétion.Sall is based on a pofﬁiaﬁ of subdivision (b){1)
of Section 800 of the Gemeral Corporation Law and subdivisien (a)(l) of
‘former Section B34. Section 5811, however, states its rules in substan-

- tive rather than procedural form.

I

4047941 B 5 5312

Substance Tentatively
Approved March 1978

§ 5812. Exception to contemporaneous membership rule; notice and

hearing

5812. {(a) A plaintiff who does not satisfy the requirement of sub-
division (b) of Section 5811 may be permitted to maintain an action
under this chapter if the plaintiff shows and the court determines that
all of the following conditions exist:
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{1} There is a strong prima facle case in favor of the claim as=-
serted on behalf of the nonproflt corporatlon°

(2) No other similar action has heen or ié likely to be instituted,

{(3) Thé'pléintif}‘Eecaﬁé a member before -there was disclosure to
thelpublic or fé the pléintiff of the alleged wrongdoing.

77.(&) Unless the écti&n can be mdintained, the defendant may retaln a
sain derived from the defendant's alleged willful breach of a fiduciary
duf};h

{5) The requesfed relief will not result in unjust ‘enrichment of
‘the nonprofit corporation or-any member of the-nonprofit;ccrporatioﬁ.

(b) The court's determinations ‘shall be made at a preliminary
hearing held on noticed motion. |
| Comment. Section 5812 providés ‘an exception to’ the contemporaneous
‘membership rule provided im subdlvision (b) of Section §811. Section
5812 is substantively the same as a pcrtion of subdiﬁféiéd’fﬁ}(l) of
Section 800 of the General Corporation Law. The procedure normally
applicable to noticed motions applies to motions under this section;

hence, the provision in subdivision (b)(1) of Section 800 concerning the

nature of the evidence at the hearing has not been continued,

i
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substance Tentatively
Approved Harch 1976

“Article 2. Preconditions to derivative Actiom

2 5820, Effort ta secure aetion from board exception
. I‘ P . .
5820 (a) ‘Before bringing an actien pursﬁant to this chapter, the

i

plaintiff shall make an effort to secure from the board the action the
plaintiff desires unless Jhe effort would be futile.
(b) Such efforts or the reasons for not making them shall ‘be al-

leged with the particularity in the complaint
... Gomment. Secction SSZQ&is:basedron a portion of subdivision (b)(2)
of Section 300 ef the General Corparation Law add subdivision {a)(2) of
former Section 834. Like Section 5811, subdivigion (a) of Scction 5820
oods stated as a substantive rather than a procedural rule. Subdivision
- (b} continues the requirement of Subdivision {b)(z) of Section 800 that
the efforts to secure the desired action from the board be stated with
particularity in the complaiat._'”}

404/958 S g sen

Substance Tentatively
Approved March 1976

§ 5821. ilotice to nomprofit corporation of cause of action

582). Before bringing an action pursuant to this chapter, the
plaintiff shall do either of the following:
(a) Inform the nonprofit corporation or the board in writing of the

ultimate facts of each cause of action against each defendant.
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(b) Deliver to the nonprofit corporation or the board a true copy
of the cowplaint that the plaintiff proposes to file.

Comment. " Section 5821 1s based on a portion of subdivision {(b)(2)
of Section 800 of the General Corporation Law and.subdivision (a)(2) of

- former Section 834. Likéréﬁbdivision-(a) of Section 5811, Section 582:

is stated in substantive rather than procedural form.
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culstance Tentatively
fpproved llarch (976

Article 3. Security for Defendant's Expenses; Uxception

3 5830, "liotion for security for defendant’s cxpenses: extension of time

R FER B I :

'5533.7 (a) Ixcept é%hbtheywise provided in Section 5832, 1in an
action pursuant to-this chapter, at any tine within 30 days after serv-
ice of summops upon the nonprofit corporation or upon a defendant who is
an officer or director of the nonprofit corporation or held such office
at the time of the transaction complained of, the nonprofit corporation
or such other defendant may move the court for an order requiring the
plaintiff to furnish security for the reasonable expenses, including
attorney's fees [and exnenses for which the nonprofit corporation may
become liable pursuant te Section J, that wsay be incurred by the
moving party in connection with the action as provided in this article.

(b} On application of the nonprofit corporation or such other
defendant, the court may, feor good cause shown, extend the 30-day pericd
provided by subdivision {a) for an additional period or periods not
exceading 60 days.

Comment, Subdivision (a) of Section 5830 is the same in substance
as a portion of subdivision (c) of Section 800 of the General Corpora-
tion Law. Section 5839, which 1s noted in the introductory phrase of
subdivision (a), makes the uotion procedure inapplicable where the
action is brought by 50 members or at least i0 percent of the members,
whichever number is smaller.

Subdivision () is the same in substance as the last sentence of
subdivision {c) of Section 800 of the General Corporation Law and the

last sentence of subdivision (b} of former Section 334,

See Section 5438 (bond to avoid uotion proceedings).
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vdote. The blank section reference in subdivision (a) is intended
to hold a place until the provisions concerning indemnification of of-
ficers and directors are considered.

- 4044960 : S £ 53831

‘Substance Tentatively
Approved March 1976

3 5831. Grounds of wotion for security

5331 (a) A motion by the nonprofit corporaticn shall be made upon
| the grounds that there is no reasonable possibility that the prosecution
of the cause of action alleged in the complaint against the nonprofit
oorporatlon will benef1t the nonprofit corporatlon or its members.

| (b) A motion by a defendant who is an officer or ditector or held
such office at the time of the transaction complained of shall be made

' upon either or both of the following groundS'

(1) That there 1is no reasonaole possibilicy that: the prosecution of
the cause of action alleged in the complaint against such ‘defendant will
‘ henefit:the nonprofit corporationio; its members. .

'(2)‘That such oefendant didrnot participate in the transaction
complained of in any capacity.

Comment. SeceionTQBQ1 is the same in substance as a poshioh of
subdivision (c) of Seotion 800 of the Genmeral Corporation Law and a
portion of subdivision (b) of former Section 834, Section-5831 makes
more specific the nature of the showing required to be made by each type

' of defendant in order to prevail on the motion for security under this

article.
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Substance Tentatively
Approved lMarch 1976

Y 5832, tiearing and determination of motion: amount of security

5832. (a) If the court, after the hearing on the motion, deter-
mines that the grounds for the motion have been established, the court
=snailrorderrtne plaintiff to furnish security.

fo) ihe-eecurity shall be in an amount equal to the probable rea-

sonable expenses, including attorney s fees [and in the case of the

nonprofit corporation, expenses for which the nonprofit corporation may
become liable pursuant to Section_____], that the prevailing moving
party haskahown it‘oill have incurred by the concluaion of the action.

| {¢) The amount of the security shall not exceed fifty th0usand dol-

lars ($50 000) in the aggregate for all defendants

, . Comment. Section 5832 is based on portlons of subdivision (d) of
Section 800 of the General Corporation Law ~ The grounds of the motion
are stated in Section 5831. Subdivision (a) of Section 5832 differs
from bubdivision (d) of Section ‘800 in that it ddés ndt contain specific
provisions for. taking evidence since it is contemplated that general law
regarding noticed motions applies. {ence at the hearing, the usual
showing is by affidavits or declarations although the court may receive
oral and’ dééumentary evidence as well, 4 5. Witkin, California Proce-
dure, Proceedings Without Trial, ¢ 24-25, at 2693-2694 (2d ed. 1971).

fuzre,
Subdivision (%} makes clear that, in order to have recourse to the

security, the nonprofit corporation must be a prevailing voving party.
See Section 58363 compare Section 300, LSection‘_;_u, referred to Iin
“this subdivision, provides for indemnification ofrofficers, directors,
" and agents 6f the nonprofit corporation. ] B
' Subdivigion (c) provides a maximuhm amount of security that may be
required of the plaintiff and is the same as the limit provided;by sub=-
division (d) of Section 800.
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Substance Tentatively
Apprcved'ﬁérCh'1976

3 5833. Increase or decrease of security; noticed moticn; maximum amount

5833. (a)-The amount of the security inifiglly defermined ﬁay be
increased or decreased by the court, after further hearing upon noticed
motion, 1if the court determines that the security has or may become
inadequate or excessive, | | |

(b) The court may not in any event increase the total amount of the
security beyond fifty thousand dollars ($50,000) in the apgrepate for
all defendants.

Comment. Section 5833 is the same in substance as a portion of

subdivision (d) of Section 800 of the General Corporation Law. See
Comment to Section 5832,

405/436 | ¢ 5834

Staff Draft

5 5834. Time for furnishing security; effect of failure to furnish

5834. (a) The plaintiff required to fu;pish:security or increase
the amount of the security shall do so not later than 20 days after
service of the court's order or within such other reasonable time as the
.’court.may order. _ | r.

(b) If the plaintiff does not comply with subdivision (a), the
action shall be disulssed as to the defendant in whose favor the order

requiring the security was made.
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Comment. Section 5434 is based on a portion of subdivision (d) of
Section 300 of the General Corporation Law but makes a clarifying change
and an addition. Subdivision (a) provides that the plaintiff has 20

days within which to furnish -securicy where the court does. not specify
 some « other re&sonable time. GSection 600_provides only for a reasonable
time to be set by the court, Subdivisioﬁ'té) also asakes clear that the
~time .limit for furnishing the secturity applies where an order increasing
m;he_ampunt of the security is made pursuant to, Sectiom 5833.  If the
-cdﬁrt authorizes the undertaking to be decreased under Section 5833,
compliance by the plaintiff is optlonal. o o

Subdivision {(b) is the same 1n substance as a portion of subdivi-

sion (d) of Section 800.

Csosfaze o 55835

Staff braft

§ 5335, Stay of proceedings

5435, 1f a motion is filed pursuant to this article, ndzéléadinge
need be filed bj the nonprofit corporation or any other defendant and
the prosecution of the action is thereby stayed untll 10 days after the

‘motion is denfed or, 1f granféd;Lﬁﬁtil ldhdﬁfé‘afféfbfﬁé'rEQGiréE secu-
rity has beén furnished and tﬁé defenéant“hééibéén‘given:ﬁritten notice
' thereof. | - |

Comment.rnséction 5335 continues the provisions of subdivision (f)
of Section 800 of the General Corporation Law for an-automatic“stay for
11 days and for postponement of the filing of pleadings by the defend-

ants but variles in several respects. Section 5835 provides that, where

the motion for security is granted, the .0-day stay period runs from the
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time when security is furnished and the defendant has received notice
thereof, Where the motion is granted but the plaintiff fails to furnish
security within the allotted'tiﬁe, the action is dismissed. See Section
5834,

405/435 , o T 5338

Tentatively Approved
March 1976

3 5836. Recourse to security

5836, The prevailing moving party shall have recourse to the
gecurity upon the terminatioﬁ of the action in-an aﬁount‘determined by
the court at a hearing upon noticed motion.

Comment. Section 5836 is based on a portion of subdivision {d) of
Section 800 of the General Corporation Law. Section 5836, ‘however,
makes clearrghat_qqu parties who prevailed on the motion may have

recourse to the security and that the court makes its determination on

noticed motion.

405/437 . o _ § 5837

Tentatively Approved
llarch 1976

§ 5837. Effect of court's determinations’

5837. The &eiéfminations of the court under this-article have no

f

effect on the determination of any issues on the merits. of the action.

Comment. Section 5837 is the same in substance as a portion of

subdivision (d) of Section 800 of the General Corporation Law.
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Staff Draft

% 5338, Bond to avoid notion procéedings

5838. If at any time the plaintiff posts a good and sufficient
bond in the aggregate amount of fifty thousand dollars {$50,000} te
secure the reasonable expenses, including attorney's fees, of the par-
ties entlitled to make a motion pursuant to thils article, the plaintiff
shall be degmed to have complied with this article and with any order
for security made hereunder. Any pending motion for security shall be
dismissed and no further or additional bond or other security may be

AR T
required. o

Comment, Section 5833 is the same in substance as subdivision (e)

of Section 300 of the General Corporation Law.

100/968 . 5 5839

Staff Draft

i 5839, Exception to security for defendant's expenses

5839, If an action is brought pursuant to this chapter by at least
5@ members or at l¢a§t 10 percent of the i‘embers, whichever number is
smaller, the plaintiffs shall not be required to furnish security for
the defendant's expenses.

Comment. Sectlon 5839 ﬁergits“piéintiffs who meét thé staféd nu-
merical requirements to avoid having to furnish security for the defend-

.. ant's expenses under this article. This section has no predecessor in

California law but 1is similar to Section 77565 of the Pennsylvania Corpo-
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ration riet-for-profit Code. OF course, all such plaintiffs must satisfy
the requirements of Article 1 {commencing with Section 5810) and Article
2 (commencing with Section 3820) of this chapter.

dote, 1hils section was considered at the llarch 1976 meeting., but
no decigion was reached.
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100/965 Lo 5840

Tentatively Approved
Harch 1976

Article 4. Diccontinuation of Terivative Action

§ 5840. Discontinuation of action: court approval

5840. An action brought pursuant to this chapter shall not be

dismissed, discontinued, compromised, or settled without the approval of

the court,

Comment., Section 5840 codifies the rule stated in Ensher v,

Ensher, Alexander & Barsoom, Inc., 187 Cal. App.2d 407, 9 Cal. Rptr. 732
(1960} .
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Tentatively Lipproved
Jdarch 1976

CHAPTER 2., AMEJDMENT OF ARTICLES

Article 1. Purposes of Amenduents

3 0910, Permissible amendments of articlies

5910. (a) By complying with the provisions of this chapter, a non-
profit corporation .ay amend its articles from time to time, in any and
as'many respects as nay be desirec, so long as its articles as amended
contain only such provisions as it would be lawful to insert in original
articles filed at the time of the filing of the amendment,

(b) It is the intent of the Legislature in adopting this section to
exercise to Fhe fullest extent the feserve power of tﬁe‘étafe over non-—
profit corporations and to authorize any amendment of the articles
covered by subdivision {a) regardless of vhether any provision contailned
in the amendment was peruissible at the time of the organization of the
nonprofit corporation.

Comment. Section 5910 is the samec in substance és-Section 900 (a)
(Gemeral Corporation Law). It supersedes former Sections 3600-3602,

uhich were applicable to unonprefit corporations througn former Soction

9305.



365/213 2 5911

Tentatively Approved
tarch 1976

staff Revision lay 1976

s 591t, Amendrent to delete initial director

5911, ‘otwithstanding Section 5919, a nonprofit corporation shall
uot amend its articles to alter the statement in the original articles
of the name and address of an initial director except to correct an
error in the statement or to delete the statement after the'ndnprofit

corporation has filed a statement under Section 6531.

Comment. Section 5911 is comparable to Section‘QOO(b}(General
Corporation Law). It supersedes former Section 3603, which was appli-
cable to nonprofit corporations through former Section 9305. A correc-
tion of an error in the articles may be made by a certificate of correc-
tion. See Article 3 (commencing with Section 14833) of Chapter 3 of
Division 4.

#ote. The staff revision deletes references to the initial agent,
which 1s not required to be stated in the articles. The Commission has
also tentatively deteérmined not to include a statement of directors in

the Section 6531 statement; Section 3911 may require revision or dele-
tion accordingly. ' '

363/217 5912

Tentatively Approved
iiarch L976

5 5912. Extension of corperate existence

5612, (a) A nonprofit corporation formed for a limited periocd may

at any time subsequent to the expiration of the term of its corworate
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existence, if it nas continuousiy acted as a nonprofit corporation and
conducted activity as such, extend the tern of its existence by an
amendment to its articles rewoving any provision limiting the term of
its existeéence and providing for nerpetual existence.

(b) The certificate of amendment shall set forth that the nonprofit
corporation continuously acted as a nonprolit corporation and conducted
activities as such from the expiration of its term of corporate exist-
ence to the date of the amendment.

{c) For the purpose of the adoption of an amendment described in
subdivision (a), persons who have been Functioning as directors of the
ﬁonpfofit corporation shall be considered to have been validly elected
even though their electicn may have occurred after the expiration of the
" original term of the corporate existence.

(d} If the filing of the certificate of amendment providing for
perpetual existence would be prohibited by the provisions of Section
14321 1f it were original articlés, the Secretary of State shall not
file the certificate unless by the same or a concurrently filed certifi-
cate of amendment the articles of the nonprofit corporation are amended
to adopt a new available nane.

Comment. Section 3%12 is the same in substance as Section 90¢
(General Corporation Law). It supersedes former Sections 3700-3703,
which were applicable to nonprofit corporations through former Section
9305.

Unlike the former provisions, Scection 5917 applies only to exten-
sions of corporate existence made after expiration of the nonprofit
corporation’s term of existence; extensions prior to expiration are made
pursuant to the general ameundwent provisions of this chapter. The vote
required to amend tine articles to extend corporate existence is the vote
required for other amendments te the articles. (ontrast former Section

3701,
La-3
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iot Approved; 3ce iinutes
darch 1976

(%)

¢ 5913, ‘mendwent of articles of charitable corporation

5913. If a nonprofit corporation holds assets on a charitable
trust or is orpganized for charitable purposes, the nonprofit corporation
shall give written notice to the Attorney General of any proposed amend-
ment of the articles to alter any of the following provisions:

(a) The name of the nonprofit corporation.:-

(b) The purposes for which the nonprofit corporation is organized.

{c) The law pnder_which the nonprofit corporation is organized.

Comment. Section 5913 is new. Couparc former Séétion 3602(5H)
(limitation on amendment of articles to exist under a law other than the
law under which a corporation was organized or exists). It is designed

to assist the Attorney General in enforcement of its supervisorial

- Juties over charitable trusts.

Note. ' Further information concerning the meaning of subdivision
(c) is necessary.

TX -
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Tentatively Acroved
iiarch 1976

Article 2. Adoption aad iywroval of Amendments

§ 5920. Vote required in articles

| 5920. Jotwithstanding any other provigsion of this article, where
the articles set forth a provision requiring the vote of a larger pro-
portion or all of the members orrény class of members, or a larger pro-
portion or all of the directors, than is otherwise required by this
article for approval of any amendment:of the articles or an amendment of
a particular kind or for a particular purpose, the amendment shall be

adopted only with the approval so required.

Comuwent. Section 5920 supersedes the last paragraph of former Sec-

- tiom 3632, which was applicable to nonprofit corporations through former

Sections 9303 and 2305,

Jote. AB 2049 (clean-up bill) would add a new provision to reguire
that any provislion of the articles imposing a larger than ordinary vote
requirement for corporate action may be amended only by the same larger
than ordinary vote. We:willl follow the progress of the proposed amend-
ment.

368/239 § 5921

Jdot Approved: See Minutes
riarch 1976

5 592]1. Adoption of amendments before members adwitted
5921. GBefore any members have been admitted or where the nonprofit

corporation has, in fact, no members other than the persons constituting
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the board, an auwendment of the articles way be adopted by a writing

signed by a majority of the directors.

Comaent. Section 5921 supersades provisions applicable to non-
profit corporations by former Section 3630 through former Scction 9305.
for a comparable provisioa, see Sectien 901 {General worporatien Law),

Unlike the former provision, Section 5921 peruits adoption of
attendments by direcrors rather than incorporators‘and permits adoption
by majority rather than two-thirds vote.

liote. The need for this section should be reviewed in light of the

general provisions relating to directors exercising the rights of mem-
bers vhere there are no other wembers.

<3

3637240 G922

ot Approved; See .iinutes
itarch 1976

-5 _5922. Adoption of amendments by board and members

5922, (a) 4n amendment of the articles may be adopted if approved
by the board amd by the memhers entitled to vote thereon. Approval of
the members may be either before or after the approval of the board.

(b} Approval of the members shall be by a majority of the votes
cast but in no case by a vote of less than two-thirds of a quorum re-
quired for a2 meeting of members.

Comment. Section 5922 continues and clarifies the portion of the
first paragraph of former Section 13632 that related to nonprofit corpo-
rations. For a comparable provision, see Section 502(a) (General Corpo-
ration Law). The phrase “approved by (or approval of) the board® is

defined in Section 5151. For a quorum of a meeting of members, see Sec-

tion 5614,

Tt
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Tantatively Apnproved
aren 1974 :

fraft Frvision ‘ay .876

%23, Adortion of amendmencs by board alone

5923, Jotwithstanding Jection 5%22, an anendment deleting the name
and address of an initicl Jdireclor may b adopoed with approval of the

tpard alone.

Coment. Uectica 3925 is the same in substance as Section 90Z{c)
(General Corporation Law). A amendment described in this section may
not be made unless the nonmprofit corporation has filed a statement under
section 6502. GSee Section 5911. The phrase “approval of the board" is
defined in Sectiom 5151. -

dote. Subdivision (b} of Section 502 {General Corporation Law)
permits amendument by approval of the board alone in cases of corpora-
tions organized prior to August 14, 1929: the staff has not been able to

discern the reason for this provision but plans to communicate with the
State Bar Committee concerning it.

The staff revision deletes refereances to the initial agent, which
is not requlred to be stdted in the articles.

368/243 55924

Tentatively Approved
areh 1976

§ 5324, Adoption of amendments by policymaking committee

5924,  (a) If the bylaws of a nonprofit corporation so provide and
if consistent with the articles. any mcmber action required for the
adoption of an amendment to the articles may be taken by the vote of at

least two-thirds of the members of a policymaking committee. °

IX-7



(h) The policywarxing committee shall be created by the members of
the nonprofit corporation to represent and act for the members in this
matter, with or without authority to represent and act for the members
in other uwatters. Ounly members of the nonprofit corporation who are
representative of the membership shall serve on the committee.

Comment. Section 5924 continues former Section 3£32.5, adding the
requirement that the comaittee members be representative.

Hote. Whether the terw “vote' is used properly here as a defined
term is to be investigated, :

368/244 3 3925

Tentatively Approved
Jarch 1974

2925, lUhen class vote required

L

5925, ({aj &otwitﬁstandimg any other provision of this division, a
proposed amendment of tne articles or bylaws must be approved by vote of
not less than a majority of the votes cast by members of a class, wheth-
er or not the class is entitled to vote thereon by provisions of the
articles or bylaws, if the amendment would adversely affect the prop-
erty, voting, or other rights or interests of the members of the class
to a greater extent than members of other classes.

(b) Iﬁ addition toiapproval by a class as proﬁidedriﬁ subdivision
(a), a proposed amendment of the articles or bylaws must also be ap-
proved as required by-statute.

Comment. Section 5925 is new; for a comparable provision, see Sec-
tion 203 (General Corporation Law).

I¥-5



[
to
n

Subdivision (a) requires a ¢lass vote in cases where an amendment
of the articles or pylaws would adversely affect members of a particular
class to a greater extent than members of other classes. Such an amend—
ment might have an adverse effect either directly through restrictions
on class rights and privileges or indirectly through increase of rights
and privileges of other members or creation of new memﬁeréﬁips-that will
have the effect 'of diluting the rights of the ¢lass members.

Subdivision (b) makes clear that class approval of adverse amend-
ments is not alone sufficient for adoption of the amendments. The
anendments must meet the other statutory requirements for approval.

See, e.p., Sections 5260 (adoption of bylav amendments) and 5922 (adop-
tion of articles amendments).

Note. This section should Bé placed in the chapter relating to
voting rights,

I%~9
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Tentatively Approved
March 1976

Article 3. Certificates of Amendment

§ 5930, Certificate of amenduent

5930. . Upon adoption of zn amendment of the articles, the nenprofit

corporation shall file 4 certificate of amendment.

Comment. Section 5230 supersedes former Section 3670, which was

applicable to nonprofit corporations through former Lection 2305.
Wote. The staff has not yet collected cases for inclusiomn in the

Comment relating to the effect of delay or failure to file certificates
of amendment.

363/246 3 5393:

Tentatively Approved
darch 1976

» 5931. Contents of certificate of amendment

5931, The certificate of amendment shall be an officers’ certifi-
cate, which states the following:

fa) The wording of the amendment or amended articles In accordance
with Section 3932.

{b) That the amendment was approved by the required number of
directors in accordance with Article 2 {commencing with Section 5920}.
If the amendment is one which may be adopted by the board alene, a
statement of the factg entitlins the board alone to adopt the amendment.

{¢) If the amendment 1s one for which the approval of the members
is required, the applicable one of the following:

IX~14
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(1) That the amendment was approved by the required number of nem-
bers in accordance with Article 2 (comuencing with Sectiom 5920).

(2} That the anendment was approved by the required nuuber of mem-
vers of a representative policymaking committee in accordance with Sec-
tion 5923,

(3) If the amendment was one for which the approval of a class of
members was also required, in addition to the information in paragraph
(1) or (Z), that the number of reubers of the class votingcin faver of

the awendment egqualed or exceeded the vote required.

Comment. Section 5931 is comparable to Sections 905 and 906 (Gen-
ef;l‘Ccfporation Law). It suﬁersedes former Sections 367: and 3672,
which were applicable to nonprofit corporations through former Séction
2305. Sectlon 5931 omits some of the requirements of the former sec-
tions for the contents of the certificate of amendment, including a
statement of the time and place of the meeting at which the resolution
adopting the amendment was approved and the number of members voting in
favor of the resolution. The phrase "officers' certificate” is defined
in Sectilon 5173.

dote, Section 205 of the business corporations law provides an ex-

ception for amendments of the articlcs pursuant to a werger; we will
deal with this when we consider mergers,

3687247 toaB32

Tentatively Approved
“larch i976

§ 5932, Certificate of auwendment to establish wording of amendnent

5932. The certificate of amendment shall establish the wording of

the amendment or amended articles by one or more of the following weans:

-
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{a) By stating that the articles =%211 be amended to read as there-
in set forth in full.

{k:} B stating that any provirion of the articles, which shall be
identified by the numerical or other designation given it in the arti-
cles or by statiug thwe wording thereof, shall be stricken from the
articles or shall be amended to vead as set forth in the certifiéate.

{c) By stating that the provision set forth therein shall be added
to the articles,

. Comment. Section 5932 is the same in substance as a portion of
Section 907 {General Corporation Law)}. It supersedes former 3ection

3631, which was applicable to nonprofit corporations through former

Section 9305.

368/243 | ' § 5933

Tentatively Approved
tlarch 1976

§ 5933. Lffect of filing certificate of amendment

5933. (a) Upon filing the certificate of amendﬁent, the articles
are apmended in accordance with the certificate.

{b) A copy of the certificate of amendment, certified by the Secre-
tary of State, is prima facie evidence of the performance of the condi-

tions necessary to the adoptiocu of the amendment.

Comment. Section 5933 is the same in substance as Section 908
{General Corporation Law). It continues former Section 3673, which was

applicable to nonprofit corporation§ througn former Section 9305.

IX=-12
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Tentatively Approved
sarch 1976

Article 4. Hestatement of Articles

5940, lestated articles

5940. A nonprofit corporation may restate in a single certificate
the entire text of its articles as amended by filing an officers' cer-

tificate entitled "Restated Artlcles of Incorporation of

: (1nsert name of nonproiit corporatien}.’”

Comment. Section 5940 is the same in substance as Section 910(a)
(General Corporation Law). It continues a portion of the first para-
graph of former Section 3800, which was applicable to nonprofit corpora-

tions through former Section 9305.

3634250 ¥ 3941

lentatively Approved
March 1976

Staff Revision May 1976

¢ 5941, Contents of restated articles

5941, The certificate of restated arcvicles shall set forth the ar-
ticles as amended to the date of the certificate except that:.

(a} Toe certificate shall omit the signatures of the initial direc-
tors and, after the nonprofit corporation has filed a statement under
Section ©531, the mames and addresses of the initial directors. Such

omlssions are not alterations or amendments of the articles.

IX-13
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(b) The certificate may alsec itself alrer or amend the articles in
any respect; in which case the certificace nust comply with irticle 3

(commencing with Section 5930).

Coeument. Section 5241 is cowparable to Section S810{a){General
Corporation Law}. Ii supersedes a portion of the first paragraph of
former Seetion %04, which was applicabkle to nonprofit corporations
through former Section 9305. inlike the former provision, Sectiom 5941
requires the restated articles to omit the signatures and the names and
addresses of initial directors.

dote. Section 210(a) of the business corporations law permits the
restated articles to omit provisions of agreements of merger (other than

amendments to the artieles of the surviving corporation). e will con-
sider this matter in connection with merger generally.

The staff revision deletes references to the initial agent, which
is not required to be stated in the articles. The Commission has also
tentatively determined not to Include a statement of directors in the
Section 6531 statement; Sectiom 5941 may require revision or deletion
accordingly.

65/251 T 5942

Tentatively ‘Approved
‘larch 1976

i 5Y42. Approvals required for restated articles

5942, (a) If the certificate of restétéd articles does not itself
alter or amend the értiﬁieé in any respect, it shall be approved by the
board and shali Ee subject:to'the provisions of this chapter relating to
anvamendment of the articles which may be adopted by the board alone.

(b) 1If the certificéte of réstated articles does itself alter or
amend the articles, it shall be subject to the provisions of this chap-
ter relating to the amendment or amendments so made.

1H--14



Compernt. Section 5%37 is the same in substance as Section 919(h)
(General Corporation Law). It supersades rhe second iaragraph of former
Section 3303, which was applicable to aonprofit corporvations through
former Section 9305. The phrase "agproved by the board™ is defined in

Section 5131.

36u/252 S L

Tentatively Approved
March 1976

¥ 32435, EFfect of restated articles

5943, Restated articles filed pursuant to this article shall
supersede for all purposes the original or previously restated articles
and all amendments filed prior to the filing of the restated articles.

Comment. Section 5943 is the same in substance as Section 910{d)

(General Corporation Law). Tt supersedes former Section 3802, which was

applicable to nonprofit corporations through former Section 9305.

Hote, The meaning of the phrase "for all purposes,” and its effect
ont the original date of incorporation, nave not vet been ascertained.
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CHAFTER 13. DISSEIMTERS' RIGHTS

ot included--See Memorandur 74-5L, ¥avy 1976 Meeting]
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CHAPTER l4. BANKRUPTCY REORGANIZATIONS AND ARRANGEMENTS

INot included--See Memorandum 76-33, May- 1976 Meeting]
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tubstance Tentatively Approved [iarch 1876
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<LLORDS ANL REPORTS

Article |._

Cra vocords

§ &510, 'Zeasired *oacty

_togks and Tecords Conerally

b51d,  Lach nogprofit corsoration shall keep:

{a}

Adequate and correct osoxs and records of account.

(b} Minutes of the procéedings of members, board, and committees

"of the boérq.

(c) A record of members, which shall
address of each member, () where o memher
':bérship, the number of membgrships held by

is more than one class of wmemberships, the

include (1) the name and
may hold more than one mem-

each member, (3) where there

class of each membership held

by each member, and {4} the date when the mewmber became a holder of
¥

record of each membersghip.

I3

{u} A record of the termination of each wembership, together with

the date of termination, if such & record is necessary to determine

those members entitled to vote or otherwise to participate in the af-

fairs of the nonprofit coerporation.

(e} A record of the holders of capital certificates, which shall

include (1} the name and address of esach holder, () the number and

auwount of capital certificates held by each holder, and {3) the date

when the holder became & holder of record of each capital eertificate.

Comment.

Section 1500 (General Cormoration Law}.

X¥.-1

Section 6510 is comparable to the first sentence of



3 1511

Subdivision (¢) Is draun from Gection 1300 and from Scetion A21(a)
of the Hew York ..ot-for-Frofit forporation Law. Subdivision {c)(4),
which requires that the record of wembers show the date when the member
became the holder of record of the membershin, is taken from the Hew
York section; this is a new requirement for nonprofit corporations, and
no comparable requirement is found in Section 1500,

Subdivision (4}, which requires a record of termination of member-—
ships if such a record is needed for the purposes of the nonprofit
corporation, is drawn from former Section 9606 which applied to non-
profit corporations. Lovever, Section 9606 apparently required that the
record of terumination of memberships be retained forever.

The record of the date when a memherrbecame a holder of record and
the record of termination of memberships are regquired primarily so thar
the record of members will be sufficient to determine the members as of
anﬁ.relevant record date. See Section 5701.

SubdiviSioq (e) is new. For the provisions relating to capital

~certificates, see Sections [to be supplied later].

Cross-Refercnce:

Bylaws, place where iept, : 5266
Hote, The provision relating to capital certificates will be

retained only if the Commission determines to provide for capital cer-
tificates. This matter has not vet been considered.

405/756 . B51i

Tentatively Approved ilarch 1976

tevised April 1976

& 4511, Form of records: place where Lept

G511, (a) The winutes shall be kept in written form. The other

books and records required by Section 6510 shall be kept either in

xy-2
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written form or in any other forsw casahls of being vonverted into writ-
ten fonn.
{(b) "ne records described in subliivisions (¢} wnd (i) of Section

2510 shall be kepe by the ronprofit corjporation at its principal execu-

"

tive offica or at che office of dits registrar.

N

(

Cominent . Sﬁ)diéisiom {2} of Section 85:1 is the same in substance
25 the<last two sentences of Section 1500 (Géneral Corporation Law).
Sections 8510 and 6311 -supersede farmer Section 9666 which'required
every nonprofit corporaticn to keep a "uembership book. " Hlothing in
this article prevents a nonprofit corporation from continuing to keep
~its record of members in a‘membershib book. lowever, Section 6511
permits the wembership record to he kept in any other written fofm or in
any other form capable of beiug converted into written form. Whatever
the form of the amembership record, the record must be sufficient to
deternine the information required]bﬁ.éubdivisions fc) and (d) of Sec-
tion 6510 as of any relevant record date. Seg Section 5701,

Subdivision (b) is consistent with Section 1300,

Cross-Zeferences:

Duty to convert records into vritten form, . AG1?

"Written' defimed, 7 5195

4057133 §OS517

Tentatively Annroved ‘arch 1976

lenumbered April 1976

5 6512. Liability for false Teport, record, Or entry

6512, An officer, director, ecmplovee, or agent of a nonprofit

corporation vho does any of the following is liable Jointly and sever-

V-4
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ally For all the damajpes resulting therefrom te the nonprofit corpora-
tion or to any person injured thereby who relied thercon or to both:

(a} lakes, issues, delivers, or publishes any report, clrcular,
certificate, financial statement, balance sheet, public notice, or
document resgpecting the nonprofit corporation or its memberships, as-
sets, liabilities, capital, activities, revenues, receipts, or accounts
which 1s false in any wmaterial respect, knowing it te be false, or
participates in the making, issuance; delivgry, or publication thereof
with knowledge ;hat the same is false in a material respect,

{b) fakes or causes to be made in the books, minutes, records, or
- accounts of a nenprofit corporation anyrentrijﬁich‘is false in any
‘material particular knowing such entry is false.
| (c} Removes, erases, alters, or cancels any entry in any books or
records of the nonprofit corporatibn, with intént to deceive.

Comment. Section 6512 is the same in substance as Section 1507

{General Corporation Law) except for changes made to reflect the fact

that a nonprefit corporation does not issue shares of stock.

A4



46/ 247 Loaan

Tencatively \nproved ‘iarch 1976

Yechnical “evision 2pril 1976

Article 2, Apnual “eport: Financial Stateuments

% €520. Annual report required unless bylaws otherwise provide
0320, LIxcept to the extent the bylaws otherwise provide, a non-
" profit corporation is suhject to the requirements of Sections 6321 to

€525, inclusive,

Comment, Section €520 makes the provisions of this article relat-
~ing to annual reports-applicable to nonprofit corporations except to the
extent the bylaws contain inconsistent provisions. Thus, for example,
the bylaws may dispense entirely with the requirement of an annual
Teport or uway provide for an annual report that contains different or
more or less information than is required by this article. Likewise,
the pylaws may require that a copy of the annual report be mailed to
each wembexr rather than be presented at the annual meeting of wmembers as
required by this article. As to the appitcation of this article to

foreign noaprofit corporations, see Section 5529 and Tection 21151,
g P I

Cross=-teference:

Bylaws, provisions concerning annual report, [provision based on
Section 212(b) (8)]

406/248 . o652

Tentatively Approved +larch 1976

5 0521, Presentation of annual report

6521, The bLoard shall prepare and present at the annual meeting of

members an oral or written annual report as provided in this article.
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Ihe annual report, if written, shall ke Filed with the records of the
nonprofit corporation. iirher a copy ©r a sumnary of the annual report
shall bDe entered in the minutes of the proceedings of the annual neeting

of members.

Comment . Section'6521 requires an annual report unless this
requirement is waived in the bylaws. Sée Section 6520. Section 6521 is
comparable to subdivision (a) of Section 1501 {(General Cornoration Law),
but the provision authorizing waiver of the annual report requirsment
for business corporations is linited to & corporation with less than 100
bolders of records of its shares. 4ny nonproflt corporation may waive
the requirement of an annual réﬁort by an appropriate provision in its
bylaws and, unlike the comparable provision of Sectiom 1501, the author-
ity to waive the requirement of aﬁténnual repert is not limited to
nonprofit cdrporatipns with less than a specified number of members.

Former Sectionr9402 provided that -the bylaws of a nonprofit corpo-
ration might make provisionrfor the making of annual reports and finan-
cial statements to members, But this was not a mandatory requirement.

As-to charitable corporations;'éeE'the Comment to Section 6527.

) Section 652! requires the annual repoTt to be presented at the
annual meeting of members and, if ﬁritten, to be filed with the records
of the nonprofit corporation, and ~ither a copy or suimary thereof
entered in the minutes. These requirements are drawn from Section 519
of the Jew York _ot-~for~-Profit Corporation Law except that the uew York
section requires a written annual report whereas fection 6521 permits an
oral annual report as well. The vequirement of Seetion 1501 that a copy
of the aonual report of a business corporation be sent to each share-
helder is pnot carried over into the nonprolit cerporation law in order
to avoid the expense of duplicating zud wailing copies of the annual
reports toc all the amembers of the nonprofic corparation. liowever,
nothing in this article prevents the nonprofit corporation from sending
each member a copy of its annual report; and, if the nonprefit corpora-
tion prerares and presénts a written annual report at the annual meeting

of members, the nonprofit cerporation is vequired by Section 5524 either

A



to send a copy to 2 member upon written request or to pernit the wmember
to examine a couy of tie uawmnual repori. See also Sections h526{L},
652$(a}. In addition, even if the bylauvs dispense with the requirements
of this article, Section 5526 provides a prcocedure whereby five percent

or more of the members may cbtain comparable information.

Cross-References:

Bylaws, provisions concerniug annual reports, [provision comparable to
8 212(b} (3} ]

Jonprofit corporation without members, . 5525

406/259 " 3522
Substance Tentatively Approved HMarch 1876

levised April 1976

s 6542, Annual report:; financial information

6522. (a) As used in this saction, 'report date” meéns a date
whicii is the end of a fiscal vear terminating not more than l? months
prior to the date of the annual meeting.,

(b} The annual report shall show all of the following:

(1L} The assets (including any held in trust) and liabilities of the
nonprofit corporation as of the report date.

(2) The major changes in assets {including any held in trust) and
liabilities during the fiscal vear ending on the report date,

(3) The revenue or receipts of the nonprofit corporation, both
unrestricted and restricted to particular purposes, for the fiscal vear

ending on the report date.
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§ 6522

(4) The exgenses or Jisbursevents of the nonprofit corporation, for
both general and vestricted purooses, duiing the fiscal vear ending on
the report date.

(¢} The statements required by subdivision (b} shall be accompanied
by a report thereon of independent accountants or, if there is no such
report, the certificate of an authorized officer of the nonprofit corpo-
ration that such statements were prepared without audit from the books
and records of the nonprofit corporation.

Comuent. Section 6522 applies unless the bylaws otherwise provide.
See Section 6520, Section 4522 adepts the substance of provisicns of
Section 519 of the .lew York iot-for-Profit Corporation Law. Subdivision
(c¢), which is not found in the .iew York law, is the same in substance as
the last portion of subdivision (a)} of Sectiom 1501 (General Corporation
Law). The initial anmual report may be for a fiscal year of less than

12 months, but the annual reports thereafter would be for a !Z2-month

fiscal year.

Definditions:

Independent accountant, ., 5115

Comparable Provisions:

Section 1501 (a)
dew York wat-for-Profit Corperation waw § 519

Pennsylvania ,.onprofit Corporation Law 5 7355

TV-§
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406/252 o LhI

ot Approved

§ 6523, A&additional reouired information

v 5923, The annual roport shall also include:

dote. This section will contain provisions comparable to subdivi-
sion (b) of Section i500 if suci: provisions are determined to be appro-
priate after the subject matter of those provisions has been considered.

406/253 r 6524

Tentatively Approved ..arch 1976

devised and Henumbered April 1976

5_56524. lember's right to examine copy of annual report

-

524, If a written annual report was prepatred and presented to the
immediately preceding annual meeting of members, upon written request of
3 member, the nonprofit corporation shall, at its option, either:

{(a) iiake a copy of the annual report reasonably available for ex-
amination by the member, ot

| (b) tlail a2 copy of the anunuwal report to the nember.

Comment. Section 6524 applies unless the bylaws otherwise provide.
See Section 6520. Section 6524 provides a means vhereby a member may
examine a copy of the annual report. It permits the nonprofit corpora-

tion, at its option, to mail a copy of the annual report to the member

instead of permitting the examination.

wr Eal
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4dun/254 . 0525
Tentavively Approved arch 1976

Cevised aad Gsnuanered scril 1976

i 0335, Corporacion haviog no merkors

525, The. board of a nonprofit corporation having no meumbers shall
direct the chief executive officer and chief fiscal officer to present
at tuc annual meetin: of tiie hoard a report in accordance with this
article. 1his report shall be filed with the rinutes of the annual
meeting of the board.

Comment., Section 5325 is the same 1in substance as a provision of

Section 519 of the Mew York uJot=-for-Profit Corporation Law. The section

applies unless the bylaws otherwise provide. See Section 6520.

Comparable Provisions:

sew York “ot-for-Profit Corporation Law . 579

Pennsylvania donprofit Corporation Law : 7555

405/961 S 6325
dubstance Tentatively Approved iiarch 1976

“evised and lenumbered April 1976

9 6526. Members' right to obtain fiseal information

ud26.  (a) As used in this section, “authorized member' ueans a
member authorized in writing by members holdingz not less than five per-
cent of the voting vower.

{b} If a written annual report was presented at the iumediately

preceding amnual meeting of members in compliance with Sections 6521 to
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6523, inclusive,_the nonprofit corperation shall deliver or mail 3 copy
_of sugh annual report to any authorized member who makes a written
request for a copy. The report shall he deliveredlor mailed to the
member méﬁing‘the_yequeqt within i days after the nonrprofit corporation
receives the request.

(¢) If the nonprofit corporation did not present a written annual
report at the last immediately preceding annual meeting of members in
compliance with Sections 5521 to 5523, inciusive_ an authorized member
may wake a written request to the nonprofit corporation for a statement
containing the information specified in Section 6522 that would have
been inclﬁdéd in the annual report if one had been prepared and pre-
sentéd at the Immediately preceding annual meeting of members.

| (d}>An auﬁhorized member may make a writteh request to the non-
profit corporation for a statement containing informainn comparable to
that specified in Séction 0522 for a period specified in the request
ending not less than 30 days prior to the date of the request. Tnless
the nonprofi£ éorporation and thermember making the request otherwise
agree, thé”périod specified In the request shail commence immediately
upon the ond ﬁf the period covered by the annual report referred to in
subdivision {bY or the statement ?eferred te in subdivision (c), as the
case may be, and shall be for a periﬁd of three months or a multiple of
three months. | {

(e) Except as proviééd in Subéivision (f}, the nﬁnprofit COrpora-—
"tion shall delivér or ﬁail to the méﬁber making the request the state-
nent .or statements requested.within an aays after the non?rofit corpora-

tion reccives the request.
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(f) I lieu of provicing tie requested statemonts, the nonprofit
corporation may, within [0 days after it receives the request, Tespond
to the request by delioering or mailiog to the member making the request
a‘statement that the uoaprofit corporation elects to openlits oooks and
records of account to imspection under Chapter 6 (commencing with
Section 6610) of Bivision ? of the Corporations Code and that such books
and records of account will be =ade available to the member or his apgent
or attorney for inspection during usual business hours at an address
specified io the statement. This subdivision opplies only if the ad-
dress specified in the statemen; is in this state and is eithor (1) an
address withio the county where the principal executive offioe of the
nonprofit corporation is located or (25 an address within:toe county
whofe fhe principal business office of the nonprofit corporation in this
state-is locoted if the address of 1£§ principal executive office is not
in this state. |

() The.sﬁatements referred to in subdioisions [o) and (di shall be
accompanieduhy a report thereon, if any, by an indeoendent accountant
ongoged by the nonprofit corporation or ;he certificate of an authorized
officer of the nonprofit corporation that SUCh statements were prepared
without audit from toe books and records of the nonprofi; corporation.

(ﬁ) A.copy of the statements propared pursuant torsubdivisions {c)
ond {d) shall be kept on file in the princioal offico of thernonprofit
corpo;ation for 12 months, andhthej ohall be eghibitod at all reasonable
times fo‘aoy member demanding an egamination of them. A copy of the
statements shall be mailed to any member reguesting a copy upon payment

by the member of such reasonable charge as the nonprofit corporation may
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impose to cover the cost of reproducing the copy of the statements and

mailing the copy to the member.

Comment. Section 6526 is generally comparable to subdivisions (c),
(d), and (e} of Section :50l (General Corporation Law), but there are
significant differences between Section 6525 and the gomparable provi-
‘sions of ‘Seetion 1501. - wothing in Section 6526 limits the right of a
‘memper under Seéction 6630 to inspect the financial records of the non-
profit corporation.for a "purpose reasonably related to such member's
interests as a member.’. Inspection of the financial records may be
necessary to-determine, for example, whether a financial statement
obtained under-:Section 6526 is accurate or to obtain informatipon con-
ceraing the member's own account or for some other proper purppse, See
the Comment to Section 6630,
- Subdivision (a) defines "authorized member" by adopting a five-
‘' pereent-of~the-voting-power requirement. This requirement ia-comparable
~ to the f1ve-percent—of-outstanding-shares reguirement - of subdivision (c)
‘:t_of Section 1501 (General Corporation Law). | '
Subdivision (b) nives an authorized member--defined in subdivision
"f(a)-han absolute right to obtain a copy of the annual report if a writ-

'ten aqnual report was presented at the immediately preceding anuual

;- meetipng in coupliance with Sections 6521-6523. Compare Section 6524

(right of member to examine copy of annual report). Subdivision (b}
-does not apply if an oral annual report was presented at the annual
,i:ﬁééiing (as permitted by Section 6521) or if the bylaws dispense with
the requirements of Sectioné 6521-6523 (sée Section 652&) or if the
_\nqnp:ofit corpqration_failed to cumply,with Sections 6521-6523, Where
"subdivision (b} Joes not apply, the authorized ﬁember één'qbtain compa-
v rable inforwation pursuant te subdivision (c). 3Jee also Section 6528,
Subdivisions (e}, (d), and (e) are very similar to the first two
sentences of subdivision {c¢) of Sectionm 1531 {(General Corporation Law),
No provision similar to subdivision (f) is found in Section 1501;: this
subdivision is included in recognition of the fact that a nonprofit
corporation frequently will not prepare fiscal statements with the

regularity of business corporatioms. Subdivision () is the same in
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substanee as subdivision (e) of Scction i501. Subdivision (W) is simi-
lar to subdivis ion (d) of sectien 1501 except that a nonprofit corpora-
tion is permitted to imposc a reasonable charge to cover the cost or

reproducing and mailing copies of fiscal statements. o charge is

EEA IS

authbriéed‘ however, under subdivision (e) to cover. the cost of provid-

ing the member who made the original request with the statement or

statements requested The nonprofit corporation is perpitted to impose

¥

a charge for ‘subsequent copies of .statements so that possible abuse of
the ribht to obtain ‘subséguent coples can be limited, Absent a charge,
it is possible that ‘each of the iiembers who give the original-: written
authorization (five percent or more of the veting power) might make such

requests, probably in the ori°1nal written authorization, and thus

impose an undue financial ‘Turden on the nonprofitc corporation.

e

PRI
i

Policy Issues:

Do memhers of nonprofit corporations need a ‘méthod of obtaining fiscal
information similar to that provided members of business corporations
under Section 15017 Decision: Yes.

"Is the five—percent-of-members~author1zation requirement appropriate as
a condition for requiring the nonprofit corporation to prepare the
necessary fiscal statements? Decision: . Yes,

Should the nonprofit corporation be permitted to elect to open its bocks
and records of. account to inspection as an alternative to providing the
Trequested statements? Decision: Yes. K S

Should this election be limited to cases where the books and records of
account are open to examinatlon in California?  Decision:. Yes.

Should the nonprofit corporition be permitted to charye members for
copies of statements provided pursuant to this section (the member
making the original request is not charged for the stateéhent)? Deci-
sion: Yes, ) * g

‘Hote. Should the office‘referred to in subdivisién (h) be in

Ll

"principal executive cofiica’ or ‘principe? offifce in this state?"

dote, "Voting power” 1s a term to be defined later. - The use of
the térm 1in this section will,be,reviemed when the definitlen is drafted.
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405/%64 . 6527

Tentatively Aporoved iiarch 1976

Tenunmbered April (975

-

g 6327,  Reports to ‘ttorney Seneral not affected

6527. llothing in this article relieves a nonprofit corporation
from the requirements of Section !2536 of the Governménf Code. Tf the
! report sent . te the Aitorney General in compliance with théwfequirements
of Sec;ionai2586 of the Government Code ‘includes thé'inforﬁationrre-
rqqired by: this article; that report shall be deecmed to satisfy Ehe
requirements of this article if a copy of the report sent Eo“thépﬂttor—
"ney,Gengral-is entered .in the minutes of the proceedings of fﬁe éﬁnual

meeting of members. .-

Comment., Section 6527 mékeé clear the relétionéhip of the require-
ments of this article and the requirement imposed by Government Code
Section 12586 that reports be made to the Attorney General by charitable
corporati&ns and those which hold property in trust Or accept property
to-be used for a charitable purpose. YNothing iﬁ this artiéle relieves
-such a corperation from complying with the requirement imﬁﬁéed by;Govern—
~ment Code Section 12586 that the corporation make the reports required
by the Attorney Gemeral. Iowever, if the report made by such a corpora-
tion to the Attorney General includes the information required by this
‘article, a separate report need not be prepared in order to comply with

the requirements of this article.
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4057365 ' L 8525

iubstance Tentatively Approved :larch 1976

“evised and “enumbered april 1976

3 6525, Julicial enforcament

4523, {a) The éuperior]court.of the proper county shall enforce
the duty of making cthe anauval report requifed by this article. If the
annual report wo:o nat:grcgarei and prescuted at the immediately preced-
ing annual meeting as required by this érticle9 £he court shall enforce
the'duty of makiﬂguzhé annual repur& by ﬁaking an ordef'that reqﬁires
‘the”ﬂoﬁprofit corporation to do all of the following; |

(1) Prepare a writcen report that satisfies the reéuirements of
this. article for an annual report for such annual meetihg and deliver
such report to the member within such time as the court ;pecifies;

{2} Hot wore than lU-days after delivery of the written report to
the member, enter a copy of the Tepdrt in the minutes of the proﬁéedings
of the annual meéeting at which the annual report should have been
ﬁresented. |

3é3) Couwply with the duty of making the -annual report requlred by
this article at future annual meetings. |

(b) In addition to the penalties provided for in Section 1200, the
superior court of the proper county shall enforce the duty of making and
mailing or delivering the statements required by Section 6526 and, for
good cause showvm, uay extend the time therefor.

(e) In any action or proceeding under this section, the court may
award an amount to reimburse the member for reasonable expenses incurred
by the member, includins reasonable attorney's fees, in connection with

such action or proceeding if the court determines both of the following:
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(}} Priev to comuaencing the actiouw or procseding; the member rade a
written demand ‘co ine nonpyofic corpo;ction that it ccmply with the
requiiéhenté of chis éf;{fla, specifying cha_speciﬁic action demanded of
the nonprofit corporapion§v_
| (2} The aonprefit corperation uiilfull?gfﬁiled without jﬁstifica-
tion to comply wicn such demend within s reasounasle time.

'

Comment. Subdivision (a) of Section 6328 provides for judicial
enforcement of the duty of makinp the annual report and indicates the
relief that the court shall order. It should be noted that the duty of
making the annual report required by this article may be dispensed with
entirely by the bylaws or the bylaws way provide for an annual report
that contains different or more or less information than is required by
this article, See Section 65320,

Subdivision (b) is based on subdivisions (£f) and (s&;) of Section
1501 (General Corperation Law), but the member seeking to recover rea-
sonable expenses under subdivision (c) of Section 6528 must make a
stronger shoving of arbitrary corporate action than the shareholder must

make under subdivision {(g) of Sectionm i501.

40574966 L6529

Wot Approvwed

v 6529. Application of article

6523, This article appiies to any domestir nonprofit corporation
and also to a foreigu nonprofit corperacrion havimg its principal execu-
tive office in this state or custorarily holding meetings of its board

in this state,
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TN
" Comment. ' Section 9529 is the same in substance as subdivision (71

of Section 1501. The application of this article is not limited to tlhe

foreign nonprofit corporations described In Section 4529. See Section

[provision comparable to Section 21151,

Jote. The Comnission has deferred consideration of this section
until the provision comparable to Section 21:5 has been considered.
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406/466 5 5530

ientatively Approved April 1976

CArticle 3. Statement Identifyianp Chief xecutive Officer and
' Principal Office; Jesignation of Agent for Service

. 6539. 2rpplicable filing veriod defined

2530. For the purposes of this article, the applicable filing
period for a nonprofit corporation is the calendar quarter during which
its orizinal articles were filed and the immediately preceding calendar

quarter,

Comment, Section 653 is the same as the first sentence of Section

1502(c). y
iote. Former Section 3301 {last paragraph) contains a definition
of "nonprofit corporation” that may include some nonprofit corporations
that will not be covered by the new statute. This matter will need to
be reviewed when the scope of the statute has been deterained and a
~broader definition of “nonprefit corporation” provided here so that the
scope of the existing statute will be retained. '

Hote. This article will be considered for compilation in 2dvision
4 at a later time. ' '

436/467 # 5531

Tentatively Approved April 1976

3 6531. Statement identifying chief executive officer and principal
office

u531. (a) ¥ithin 90 days aftéf'thé filing of 1ts original articles
and every fivé years thereafter during the applicable filing period,
every noﬁprofit corporation shall file, on a form.ﬁrescribed by the
Secretary of State, a statement containing all of the following:

V=17



{l) The name and complete busianess or residence address of its
chief executive officer.

{4) The street address of its principal execupive office.

L3y If the address of its urincipal executive office 1s not in this
-sfafé, the street ;ddress of its principalioffiééfin this state, 1f any.

{b) lothing in this éec;ion prevents a nonprofit éorporation from

~ filing a statement under this article more frequently than every Tifth

year,

Comment. Section 6531 is based on former Section 3301 which re-
quired a filing only once every five years. Coompare Secction 1502(a)
(General Corporation Lawj which féquires an ammual filing., Unlike
former Section 3341, which required the statement to list the name and
address of the president, vice president, secretary, and treésurer of
the corporation;'Section-653l requifés only the namé:and addresses the
chief executive officer of the corporation;, A pew stéteméﬁt st be
filed within 39 days of a chaﬁge of any in the information required by
Section 653l. See Section 6333. '. -

The fee for filing the statement is prescribed.ﬁn Government Code

Section 12210 [to be amended to apply to all corporations].

406/468 % 6532

Tentatively Approved April 976

# 05372, Degignation of agent for service

253%. The stateuwent required by Section 6531 shall also designate,
ag the agent of such ronprofit corpeoration for the purpose of service of

process, any natural person residing in this state or a corporation



- 0533
which has complied with Section :593 and whose capacity to act as such
agent has not terminated. If a natural person is desirnated, the state-
ment shall set forth such person™s couplete business or residence ad-
dress. If a corporate agent is designated, no address for it shall be
ser. forth.

Comiient. Scction 6532 is the same in substance as Section 1502 (h)
{General Corporatiom Law). Unlike former Scction 3301¢a), the designa-
tion of an agent for service is mandatory rather than permissive. One
of the changes wade by the new Jeneral Corporation Law is that the

designation of an agent for service is now mandatory; formerly, designa-

tion of an agent for service was permissive under former Sectien 3301{a).

268/63y 5 6533

5 6533, .'ew statement required when information changes

5333. \Vhenever any of the information required by Section 6531
changes, the nonprofit corporation shall, not later than 30 days after
such change, file a current statement containing all of the information
required by Sections 6331 and 6532. In order to change its agent for
service of precesé'or'the address of the apent, the nonprofit corpora-
tion shall file a current statement ccntaining all the informatiom
required by Sections 6531 and 6532.

Comwent. Section 6533 1s the same in substance as the first two
sentences of Section lSOZ(d}(General Corporation Law) except that the
filing of 'a new statement not lafer than 30 days after the information
changes is wandatory. This departure from Section 1502 is necessary

because filing under this article is required only every five years

rather than annwally as is required under Section 1502.
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B85 a4 034

Tentativaly Approved April 1974

4 6534, Sratement of resipnation as agent, notice te corporation

1934, fAn agent designated for service of process pursuant to this
article or [te be supplied later] may file a sipgned and acknowledged
written statement of resignation as such agent. Thereupon, the author-
ity of the apent to act in such capacity shall cease énd the Secretary

"of State fortnwith snall pive written notice of the filing of the state-
ment of-resignation by mail to the nonprofit cdrporaticn addressed to
Ats principal executive office.

flomment. Section 6334 is the same in substance as Section 1503

{General Corporation Law).

Cross-Beference:

“scknowledged” defined., ;i 3144

968/641 5 6535

Tentatively Approved April 1976

g 6535. Uhen designation of new agent required

6335. If_a natural person who haslbeen Jesignated agent for serv-
ice of process pursuant to this articleror [to bé supplied later] dies,

is adjudicated incompetent, or resigns or no longer resides In the state
or 1f tﬁé corporé{é agent for such purpose resigns;‘diséolves, withdraws

. from the state, forfeits its right to tramsact intrastate business, has

its corporate richts, powers, and privileges suspended, or ceases to
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exist, the nonprofit corporation shall, upon notice of such fact, forth-
with file a designation of a new agent conforming to the requirements of
this article or [ro be supplied laterij.

Comient. Section 6535 is. the same in substance as Sectipen i504

(General Corporation Law) except that the phrases "is adjudicated fncom-

petent” and "upon notice of such fact' have been added.

568 /4462 4 6536

Jdot Approved

1 1

¢ 65356, ienewal forms

6536, The Secretary of State shall nail a form for compliance with
this article to each nonprofit corporation approximately three wonths
prior to the close of the applicable filing period. The form shall
state the due date of the statement and shall be matled to the last
address of the nonprofit corporation accordingz to the records of the
Secretary of State. Jeither the failure of the tecretary of State to
mail the form nor the failure of the nonprofit corporation to receive it
1s an excuse for failure to comply with this article.

Comument. Section 6536 is the same in substance as the last three

 sentences of Section 1502(c}. .

Lote, This section should codify existing practice. The office of
the Secretary of State should be contacted to determine existing prac-
tice. The cost of sending renewal statements annually as contrasted
with every five years should be obtained from the office of the Secre-
tary of State. he views of the office of the Secretary of State wheth-

er renewal forms should be sent annually even thougl the statement is
required to be filed only once every five years should be obtained.
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9bu/6435 s 0537

Te~ntatively Approved ~pril 1976

3 6537, lew statement supersedas previous statement disposal 'of
superseded statement

©337. (a) Yhenever the nonprofit corporation files a statement
pursuant to this article, it supersedeg ény ?reviousl?'filed statement
and any stétement in dts érticles as to the ageﬁt for ser%ice_of_process
and the address of the ayent,

(') The Secretary of State may destroy or otherwise dispose of any
Statement filed pursuant to this article after it has been superseded by
the filing of a new statement.

Comment. Subdivision (a) of Section €537 is the same in substance
4s the last sentence of Section i502(d) (General Corporation Law):

subdivision (b} is the same in substance as section 1502 (ec)(General Cor-

poration Law),

9687544 ' 3 6518

Tentatively Approved April 1976

3 6338, Statement not construed as notice

6338, This article shall not be construed to place any person
Jealing with the nonprofit corporation on notice of, or under any duty
to Inquire about, the existence or content of any statement filed pursu-
ant to this article,.

Comwent. Saction 6335 is the same in substance-as Section 1592(f)

{General vorporation Lawu).
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J68 /695 T 65730

Jot Approved

2 653%, Procegure upon failure to file statoment

539, {a} Upon £he failure of a nonprpfit corporation to file the
statement required by this article, the Secretary of State shall mail a
notice of such delinquency to the noﬁprofit corporation. Tae notlce
shall also contain inforﬁation concerning the apslication of this arti-
cle and advise the noﬁpf&fit corporafion of the penalty imposed by
“ection 25936 of the ‘evenue and laxation Code for failure to timely
file the required s;atement after notice of aelinquency has been mailed
by the Secretary of Staté. If, within ED.days after the mailing of the
notice of delinquency, a.statement pursuant‘to this arFicle has not been
filed by the ﬁouﬁrofit cofﬁoration, the Secretary of State shall certify
the name of such ncnprofit corporation to the éranchise Tax dgard.

{b) Upon certification pursuant to subdivision (a), the Franchise
Tax Board shall assess against the nonprofit corporation a penalty of
two hundred fifty dollars (5450) pursuant to Section 25936'0f the feve-
nue and Taxation Code. |

1'(c] The pénélty herein provided shall oot apply to a:nonprofit
corporation whicﬁ;qn or prior to the date of certification pursuant to
subdivision (é} has dissolved of has been merged into another cdrpora—
tion.

(d).The penalty herein provided shall not apply to any nonprbfit
corporation, the corporate powers, rights, and privilepes of which have
been suspended by the Franchise Tax Board pursuant to Section 23301 or
23001.5 of the 'evenuve and Taxation Code more than six months prior to

the last day of the filing period pursuant to this article and which the
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corporaie powers, rights, ana srivileges have not been revived on or
prior to the last day of thae tiling peried. 7The Secretary of state need
not mail a form pﬁrsﬁant to Section (536 nor a notice éf délinquency
pursuant to:this section to a nohpfofit corvoration whose corporats
powers, rights, and privileges have been suspended‘more fhan éix nonths
ﬁfior to the last day of the filing period and ﬁhich cbrporate powers,
r{ghts, and privileges have not been revived on Sr.prior to such last
day of the‘f{ling peridd.

{e) If,'dfter certification pﬁfsuant te subdivision (q)‘fhe Secre-~
tafy of State finds the required statement was filed Béfore the expira-
tion of the GU~day period after mailing of the notice of delinﬁuency,
the Secretary of'State shall promptly decertifﬁ the name of tﬁé non-
profit corporation to the Franchise Tax Board. The Franchise.Tax Board
shall then promptly abate any penalty assessed agalnst the nonprofit

corporation pursuant to Section 25936 of the evenue and Yaxation Code.

P

Coutsent. Section 653% is the same in substance as Section 2204

(General Corporation Law).

‘ote. This section was discussed but not approved. The views of
the office of the Secretary of State should.be solicited whether the
system provided by this section is as sinple and as effective as it
might be. The Commission believes that the secticn is unduly compli
cated and that it will not acconjplish the purpose 1t seeks to acccom-
plish. [If the procedure provided by the section is not considered
appropriate and desirzble by the office of the Secretary of “tate, the
views of the office of the Secretary of State as to an appropriate
procedure should be requested. It would also be appropriate to obtain
the views of the Franchise Tax Soard on the desirability of this section.
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9687985 3 6610

Tentatively Approved April 1976
Eenumbered April 1976

CHAPTER 16. RIGHTS OF INSPECTION

Article 1. General Provisions

§ 6610. Jnapection by spent or attorney; right to copy and make -

extracts :
6610, (é} Iﬁspeetion under this chéﬁter may.ﬁe made in péfson or
by agent or attoruey, o ;f%:?;,.
‘.”r:fb) The right éf ingpecfion includgé‘the right t;:cﬁpy and.ﬁake
extracts.

Sections 1600, 1601, and 1602 (General Corporation Law), - —

568/986 ... - - 3 6611

Tentatively Approved April 1976
Renumbered April 1976

§ 6611, Records to be made available in written form
061l, " If a record subject to inépection under this ch?ptet is not
maintained in written form, a request for inspeéfioﬁ is nat Ebﬁ;iied
‘%ith unless and until the nonprofit corporation at its Expens€ ﬁ5kes the
record available in written form.
léoahent. Section 6611 1s the same'in substance-as Section 1605
(General Corporation Law).

" Cross-Reference:
"Written form" requiremeats, 5§ 8, 5195

\
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405/793 5 6620

Tentatively Approved April 1976

Article 2. ilembership Lecords

§ 8620, Authorized member defined

0620, As used in this artlcle, "authorized nember? ueans a member
having the written authnrlzation of at least five percent of the voting

" bower ‘or buch lesser authorization as is specified in thelbylawa.

Comment. Section 6620 adopts the five-pereent requirement of Sec=-
tion" 1600 (Gendral Corporation Laiz} but permits a lesser authorization
to be specified in the bylaws,

Hote, This section will be reviewed in connectlon with the general

deéfinition ‘of '“9dEing pover.”" Probably voting- power shonid mean the
power to vete for.the elaction ofidirectors. & - . Lo Lt v

405/794 | § 6621 e

' Tentatively Approved April 1976
Lot

i

§ 6621. Adoption of bylaw providing procedure for communicating to

members
St : : R T . PopeiaiEe

[ e r e et et eEeaes

,,,,,,,,,,

6621, (a) As used in this section.

Ao omaglio L e e

(1) "Candidate 8 statement means a statement nf not more than 200
- RN

Ly - H

‘ words, or such greater number of words as may be provided in the bylaw,

. . R
i SR R

giving biographlcal information'for and a statement of the views of the
nominee or person sought to be nominated. h o
“”fi)”“ﬁémineeﬁ‘ﬁ%ansianﬁ'persnn who has been nomin%tea;‘by petition
or otherwise, for election as a directot. | o
{3) "Proxy solicitation statement"” means a state;entjoflndt more

than 300 words, or such greater number of words as may be provided in

the bylaw, soliciting the proxies of members.
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(4) "Voting members" means the members of the nonprofit corporation
entitled to tote for directors. | |

{b) Unless the bylaws require that it be adopted by the members,
the_board may adopt a bylaw pursuant to this section.
| (cj A byiaw.adoptéd pursuant to tﬁis sectitn shall, at a minimum,
include all éf the following: | |
(l]'Afstatement that the bylaw is.adopted pursuant to this séction.

-tZ)”h protedure to permit an:authorized meﬁter to communicate with
the voting members for the purpose of seeking support for the ncmination
of any perstn or persons for election as directors of the nonprofit
corporétion. The authorized member shall be permitted to communicate
therﬁéme of eath peréon 80 sougﬁt tt Ee nominated, togetherlﬁitﬁ é
candidaté;s statément fér each sﬁch person. The number so stﬁgttrto be
ncminated by an authorized member shall not exceed.the numhet of posi-
tion% to be‘filled at the next election of directors.

{3} & procedure to permit any nominee to communitate to the-voting
ﬁembérsht téndidate‘s statemént for the nowinee.

{4) It-ﬁroxies maﬁ be used in voting for directors, a procedure to
p?rmit an authorized member to communicate with the voting mémbers for
the purpose of soltciting proxies. ‘The authorized member shall be
permitted to communicate a proxy solicitation étatement and a proxy form
to be returned, at the expense of the wmember giving the proxy or at the
ex;enge of the autﬁcriéeddmember; at the:latter's'election, by a membher
who desires to give a proxy to the authorized ﬁémber except th;t; if the
-‘management of the nonprofit corporation solicits proxies and provides

. envelopes for returning the proxies with the postage to be paid by the
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‘nonprofit corporation, the procedure provided by the bylaw shaii include
the same provision for returning proxies solicited by an authorized
- member. |

(d) If a bylaw is adoyted pursuant to this section, the 1imitations
‘as to the number of words permitted in a candidate’s statement or oroxy
solicitation statement apply to all such statements R whether sent on
-behalf o¢f the nonprofit‘corporation its maznagement, or ‘an authorized
wember ‘ot nominee. | et et a h

“{e) Ho candidate s statement or proxy solicitation statement.may be
altered or modlfied by the nonprof1t corporation without the written
consent of the person submitting the statement except to eliminate
matter which would lihely result in the imposition of liabllity on the
-nonprofit corporation.

:.vi(£) The procedure‘proyided in the bylaw for‘commonicating with the
voting mewmbers: | | S
=i (1} "May 1n£1ﬁdé'§ separate mailing, inclusion in a nnhiication
wailed to voting members, or any other reasonable method vhereby sub~
stantially all of the voting members receive the communication.

“(2) Shall 1mpose on the nonprefit corporation all costs of nrinting
or othervise’ reproducing, and mailing or otherwise transmitting, the _
communication to t1c:voting members, S
= (g) The bylaw may provide that Section 6622 does’ not apply to the

e

nonprafit corporation.

E"Gon—lmem:. Section 6621, which is new, permits a nonprofit corpora-
tion to'ddopt a bylaw to pr0V1de a2 procedure for communicating to voting
members, - If such a procedure is provided, the nonprofit corporation may

refuse to permit inspection and copying. of its membership list. See
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subdivision {g). This will pernit a nonprofit corporation that con-
siders its mcmbefship list to be a valuable trade secret, for example,
to protect the membership list from possible improper usc. The bylaw
may be enforced by appropriate court orders if necessary. See Section
6651,

The bylaw may be adopted by the board unless the bylaws require
that it be adopted by the members. Sce subdivision (b). The minimum
requirements for the bylav are stated in subdivisions (c}-(f).:'

Subdivision (e} requires thaf éhé statement submitted for communi-~
cation to the voting members may bé altered or modified to eliminate
matters which would likely result in, the imposition of liability on the
nonprofit corporation. This will permit, for example, deletion of
materlal which the nonprofit corporation establishes is libelous.

Subdivision (£f){2} requires that theé nonprofit corporation assume
all costs of printing and mailing of the communications to the voting
members, The cost of wmailing would include such expenses as the cost of
gnvelopes, postage, and labor to put the material in the envelopes if
tﬁe procedure provided in the bylaw results in these expenses.

ilote. The staff has not yet checked the PEC proxy rules for pro-
visions that might be adapted for use in this section.

495/799 £ 6622

Substance Tentatively Approved
April 1276

b 6622, Right to inspect and obtain membership record

5622, (a) This section does not apply in either of the following
cases:
(1) The nonprofit corporation has adopted a bylaw which (i) saris-
fies the requirements of Section 621 and {(1i} includes a prqvision

7making'this section not applicable to the nonprofit corporation; or
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(2} A court has ordered a precedure for the nemination and election
of-difectbrs, as authorized by Section €524, and the court order in-~
cludes a provision that this section shall not apply to the ﬁonp?ofit
‘corporation.

{(b) As used in this section, "nmembersiip record" weans the record
- required by subdivi;ions {c} and (d) of Section 6510.

{c¢) Every member has the right to inspect the membership. record
duping ;sbal ﬁusiness hours upon five business days' prior written
demand upon the nonprofit corporation for a purpose reasonabl? related
to such wember's interests as a member., The written demand shall be
under oath and‘shall state the purpose of the inspection. The use of
- the information obtained shall be limited to the purﬁose stated in the
‘demand. = S S ’
| (d),ﬁé authoriééd member has the ébsolutgrfighf'td do either or
both qf the following: | -

(1) Inéﬁect the membership recor& during USuailbuSiness hours upon
five business days' prior written demand upon the nonprofit corporation.

{2} Obtain frém the nonpreofit corporation, upon five business days'
Eprior written demand, a-list of the members entitled to vote for direc-

tors, showing the name and address of each such member, the class of
membership held by the member 1f there are classes of membergientitled
.to vote for. director, and the number of wemberships held ﬁyrfhé membear,
as of the most recent record date for which such a list has been com-
piled or as of a date specified by the authorized member subsequent to
the date of the demand. The nonprofit corporation may rquire? as a
condition: of obtaining the membersilp list, that the demand be accom-

panied by a tender of a reasonable charge specified by the nonprofit
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corporation, not In excess of the actual cost to the nonmprofit corpora-
tion of furnishing the list.

(e) Upon the filing of a verified petition and ~fter a hearing,
notice of which shall be given to such persons and in such wanner as the
court may Jirect, the superior court of the proper county may, for good
cause shovn, make an order doing any or all of the following:

(1) Allowing the nomprofit corporation additional time to comply
with subdivision (d).

{2) Postponing any previously noticed meétiné of the members 1f the
nonprofit corporation has failed to comply with a proper demand under
éubdivision {(d) wifhin the time limits prescribed either in subdivision
(d) or in an order made pursuant to paragraph (1) of this subdivision,
biit any such postponement shall not exceed a period equal to_the period
of delay by the nonprofit corporation.

(3} Imposing just and proper conditions for the exercise of the
rights granted ‘under this section.

(f) The remedy provided by paragraph (2) of subdivision (e) is in
. addition to any other legal or equitable remedies to whith the author-
ized member way be entitled.

Comment. Section 6622 does not apply to a nonprofit corporation
which (1) has adopted a bylaw pursuant to Section 6621, which satisfies
the requirements of that section and makes Section 6622 not applicable
to the nonprofit corporation or (2) is subject to a court order pre-
scribing the procedure for nomination and election of directors, which
order includes a provision that Section 6622 does not apply to the
corporation.

Subdivision (c) is the same in substance as subdivisiorn (c} of Sec-

tion 1600 (General Corpmoration Law) except that (I} the nonprofit cor-

poration is given five business days to comply with the demand for
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inspeétion, (2} the demand must be under ocath and state the purpose of
the inspection and (3) the use of the information obtained is limited to
.the purpose stated in the demand The member is required to state in
hlS demand a purpose reasonably related to such uwember's interests as a
member and the burden is on the member to establish the required rela-
tionship. See Section 6650(a). An injunction would be an appropriate
remedy to prevent use of the information obtained for a nurpoese cother
than the one stated in the demand. -

Subdivision (d) is based on subdivision (a) of Section 1600.

Subdivision (e) permits the nonprofit corporation to seek judicial
relief where the nonprofit corporaticn is unable te comply with subdivi-
sion (d) within the time specified in that subdivision or where the
nonproflt corporatlon seeks to 1mpose just and proper conditions on the
- exercise of the rights granted by Section 6622. Subdivision (e) also
permits an authorized member to seek a postponement of a previously
noticed meeting of the members whefé the nonprofit corpofation has not
timely complied with subdivision (d) or a court order hmade pursuant to
subdivision (e). Compare Section 6650(a)(puwer of court to.impese just
and proper conditions when member seeks to egforce‘right of inspection].
In order to obtain a postponement of a membership meeting, the author-
ized member must have made a “ptéper“ demand under subdivision (d},
including payment or tendetr of the charge specified in that subdivision.
.Parazravh. (2} of subdivision (e) is the sane 1n substance as a portion
of subdivision (b} of Section 160C except that the court is given dis-
cretion under subdivision (e) whether to order that the meeting be
. postponed. }

Subdivision (f) is the same in substance as a provision of subdivi-

. sion (b) of Section 120U.
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u92/902 5 €623

‘ot fpproved April 1976

§ G623, Applicatiqﬁ of érticic

6623, fhis article applies té any domestic noﬁprofit corporation
and to any foreign nonprefit corporation keeping its record of ﬁeﬁbers
of é duplicate thereof in this state or having its principal executive

office in this state.

Comment. Section 65623 is the same in substance as the last sen-—
tence of subdivision (d) of Section i600. The application of this ar-
ticle is not limited to foreign nonprofit corporations described in

Section 6623. See Section [provision comparable to Section 2:15].

Policy Issue:
Should this section be phrased llke Section 66417

Note. This section will be considered when pséﬁ&b—foreign corpo-
rations have been considered. C :

405/802 I 0624

Substance Tentatiwvely Approved
April 1976

3 6624, JAuthority of court not limited

6624, (a) Mothing in this article limits the authority of the
court to prescribe a different procedure that includes additional re-
gquirements, limitations, or conditions, including a lesser percentage of
voting power to qualify as an authorized member for the purposes of this
article, as the court determines are necessary to provide a procedure
for the nomimation and election of directors that 1s fair and equitable
in view of the circumstances, practices, and nature of the particular

nonprofit corporation.
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(b) This article is intended to provide for a right of inspection
of mewbership records and the soliciration of proxies in connection with
the nomination and election of dircctors and_nqghing in rthis article
’ limits the power of the court to permit reasénﬁbié accéss to membeiship

. records for other legitimate purposes.

"l Comment., Subdivision (a) of Section 6624 recognizes the power of

the court to determine that electoral procedures for directors are

unfair and unlawful and as a court of equity to require the nonpro%it

" corporation to put dinto effect swveh electoral process as the court may

consider just and proper under the circumstances of the particular case.

See Braude v. Havenner, .38 :Cal. App.3d 526, 1i3 Cal. Rptr. 386 (1974}.
Subdivision (b} makes clear.that this article does not limit the

power of the court to permit reasonable access to membership records for

other legitimate purposes.

Cross-feference:

Court order making Section 6622 not applicéble, 3 6622{3}(2)
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4954316 - . 4630

Substance Tentatively Approved
April 976

Article 3. Timancial “ecords and ‘indtes

§ 5630, Inspection of financial records and winutes

66370, {(a) As used in this section:

(1) "Financial recovds ' means the books and records referred to in
subdivisions (a) and (e} of Section A514U. o

(2} "iinutes" meahs the minutes referred to in subdivision (b) of
Section 6510.

{b) The.financiai records and minutes of the nonprofit corporation

~shall be open to’ inspection by any member during usual business hours

upon five business days' prior written demand for ja purpose reasonably
related to such member's interests as a member. The ‘written ‘demand

shall be under oath and shall state the purpose of the iﬁspéction.

 Comment. Section 6630 is based on subdivision (a) of Section 1601
‘(Genéfal Corporation Law}. The requirement that the demand be under
oath and state the‘pufﬁése of the inspection is-takeﬁﬂﬁrom Pennsylvania
nonprofit corporation law. See Pa. Stat. Ann. tit. :5, & 7508(b)(1972).
The requirement that tne nonprofit corporation be given five business
days to comply with the demand is not found in the conparable provisilon
of the General Corporation Law, but i1t is included here to permit the
nonprofit corporation time to detarmine whether the demand is for a
proper purpose and to schedule the inspection so that there will be a
minimum disruption of its ofiice persomnel,.

Under Section 6630, any member may inspect the financial records
and minutes only for a purpose reasonably related to such member's
interests as a member. {nder Sectilon 6326, a member authorized in
writing by members holding not less than five percent of the voting
power may obtain a financial statement without the necessity of showlng

the purpose of obtalning the financial statement,
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dote. The staff has not yet collected the cases construlng the
requirement that the purpose be ' reasonably related to such member's
interests as a wmember.  The Cowment will be revisaed to include the
results of this researcin.

405/342 S ' : s 0631

dot Approved April 1276

J 6631. Application of article

9631. This article applies to a domestic nonprofit corporation, to
a foreign nonprofit corporation having its principal executive office in
this state, and to any other foreign nonprofit corporation with respect
to books or records actually or customarily located in this state.

Comment. Saction 6631 is“based on a poftion of subdivision (a) of
Section 160l (General €orporation Law). The application of this article

i3 not limited to foreipn nonprofit corporations described In Section

6631, See Section [provision comparable to Sectiom 2115].

Policy Issue:

Should this section be phrased like Section 66417

Note. This section will be considered when the prov151ons relating
to pseudo-foreign corporations hava been considered.
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405/343 » 0640

Tentatively Approved April 197€

Article 4. Director's Rights of Inspection

3 6040, Mrector's fight to 1nspéct énd‘CGby

66&6.  ﬁvegy‘d;ﬁector of a nonb%pfi£ éo;pératip# has the absolute
right at any reasonable time to inspect all books, rgcprds, and docu-
ments of évérj'kiﬁd and to inspect the physical properties of the
nonprofit corporation.

Comment, Section 6640 is the same im substance as the first sen-~

tence of Section 1602 (General Corporation Law). The right to inspect
includes the right to copy. See Section 5610.

4057924 § 6641

Hot Approved April 1976

§ 664l. Application of article

6641, This article applies to all of the following:

(a) A domestic nonprofit corporation.

(b} A foreipgn nonprofit corporation having its principal executive
office in this state.

(e} A foreign nonprofit corporation subject to Section [provision
comparable to Sectien 2115].

{d} Any other foreign nonprofit corporation with respect to such
books, records, documents, and properties as are actually or customarily

located in this state.
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- Comment, Scction 6541 is similar to the second sentence of Section
1672 (General Corporation Law) except that Section 2641 gives the dirtec-
tor a broader rinht of inspection with respect to foreilgn nonprofit
corporations than Szctiom 1602. T"nlike Section :6032, in the case of a
foreign corporation described in subdivision (b} or (c)} of Section 6041,
the director may inspect books, fééordsa documéﬁtégwahd probérties
wherever Eﬁey tmﬁ be located. Cdmpare Section 3602{::

fote, This section will be considered after the‘probiSions relat-
ing to pseudo-foreipn corporations have been considered.
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495/925 : L L6500

Substance Tentatively Approved

April (976

Article 5. Judicial Enforcement

§ 6650. tnforcement of right of'ihspection; appointment of inspectors
or accountants

5650. (a} Upon refusal of, or noncompliance with, a proper demand
for inspection, the superiof court of the proper county or of the county
-iﬂ!wﬁich any of the books, records, documents, or property is located
may enforce the right of inspection provided in this chapter with just
and proper conditions. When inspection is sought by a member pursuant
to subdivision (c} of Section 6622 or Section 0630, the member has the
burden of establishing that the inspection is for a proper purpose.

(b} The court way, for pood cause showm, appoint one or more compe-
tent ingpectors or accountants to audit the books and records and to
investigate the propérty, funds, and affairs ofrthe ﬁoﬁpfofit corpora-
tion if such pooks, records, property, funds, and affairs are subject to
insPeqtionﬁunﬁer this chapter. The court may direct such inspectors or
accountants to report thereon in such manner as the court may direct.

{(c) All officers and agents of the nonproeofit corporation shall pro-
_duce to the inspectors or accountants so appointed all books and docu-
ments subject to inspection which are in their custody or under their
control under penalty of punishment for contempt of court for willful
nonconpliance,

{d} All expenses of the investipation or audit shall be defrayed by

the applicant unless the court orders them to be pald or shared by the

nonprofit corporation.
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Coument. Section 6670 is based on Seciion 1803 {General Corpora-
tion Law). Section 0630 ewpands the venue of Section (603 to include
the county where ‘any of the" documents sought are located whether the
nonprofit corporation is domestic or foreign. ‘lien inspection is sought
by a member, the member has the “urde: of establishiog the right to such
inspection. |

_ Uﬁdgr ubdivision}ib}w;the court‘s powzr to appoint .inspectors or
accountants is in addition to its oiLher powers.

Subdivisions (-, .. wd) are the san2 ie vubstance as subdivisions
{b) and (c). respectivaly, of Section i503.

Yote. The ctaff has not yet regeatched the case law concerning the
burden of establishing “proper ~arpoze,’ but any reievant cases will be
referred to in the Comment. The staff has not yet considered the ef-

fact, if any, subdivision (c) night have on the attorney-client privi-
leze or other privileges.

4067230 ' A A651

Substanée Tentatively Approved
.- April 1276

3 6651. inforcement of bylaw providing procedure for communicating to
members

6651. Subjcct to Section 6624, the superior court of the proper
county Shull by approprlate orde s, enforce the prcvisions of any bylaw
adopted pursuant to Jection 6621

Comment, Section 6651, which is new, is designed to provide a

clear means of enforcing the provisions of a hylaw adopted pursuant to

Section 06621.
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Tentatively aApproved April 1976

senumbered April 1976

§ 6652, ieccovery of reasonable expenses by member or director

A652. In any action or proceeding under this chapter, if the court
finds the failure of the nonprofit corporation to comply with a proper
demand thereunder was arbitrary and completely without justification,
the court may award an amount sufficient to reiwburse the member or
director for the reasonable experses, including reasonable attorney's
fees, incurred in connection with such action or proceeding.

Comument. Section 6652 is based on Section 604 {(General Corpora-
tion Law). Section 6652 requires that the noncompliance by the non-
profit corporation be "arbitrary" and "completely" without justification

but extends the right to recover reasonable expenses to directors who

seek to enforce rights of inspection pursuant to Sectilon 6640,
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4608/721 - 6700

Tentatively Approved
Anril 1978

CHAFTER 17, FHFORCEMEAT BY ATVORNLY GLHERAL

§ A700. Inforcement by Attoruney Ceneral

6700, The Attorney General, upon complaint that a nonprofit cor-
poration is failing to comply with the provisions of Chapter 5 (commenc-
ing with Section 5610), Zhapter 7 {(commencing with Section 5700), Chap-
ter 15 {commencing with Section 65L0), or Chapter 16 (commencing with
Section HA10), may 1in the name of the people of the State of California,
send to the principal executilve office of the nonprofit corporation
notice of the complaint. If the answer is not satisfactory, the Attor-
ney General may institute, maintain, or intervene in such sults, ac-
tions, or proceedings of any type 1n any court or tribunal of competent
jurisdiction or before any administrative agency for such relief by way
of injunction, the dJdissolution of entities, the appointment of receiwv-
ers, or any other temporary, preliminary, provisicnal, or final remedies
ag may be appropriate to protect the ripghts of members or to undo the
congequences of fallure to comply with such regquirements. In any such
action, suit, or proceeding, there may be ijolned as parties all persons

and entities responsible for or affected by such activity.

Comment. Section 6700 is the same in substance as Section 1508.
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CEAFTTER 1f4. INVOLUNTARY DISSOLUTION

[Fot included--32e Memorardum 76-22, May 1978 ¥eeting]
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CHAFTER 17, VCLUNTARY DISSOLUTICH

[Hot included--Z8ee Merorandum 74-282, May 1376 Meeting]
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CEAPTER 20, GEFERAL PRCVISICHS RLLATING T0 DI LUTION

[Major porticn not included--82e2 ¥enorardum 76-3%, May 1976 Keeting]
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992/928. L 7030

Tentatively Approved
February 1976

Article 3. Distribution of fssets

§ 7030. When distribution may be made

7030. {a) After deterwmining that all the known debts and liabili-
ties of a nonprofit corporation in the process of winding up have been
paid or adequately provided for, the board shall distribute all the
remaining corporate assets iu the manner provided in this article.

(b) If the winding up is by court proceeding or subject to court
supervision, the distribution shall not be made until after the expira-
tion of any peried for the presentation of claims which has been pre~

scribed by order of the court.

Comment. Subdivision (a) of Section 7030 is the same in substance
as the first sentence of Section 2004 (General Corporation Law). It
continues the portion of the first paragraph of former Section 950} that
relaced to payment or adequate provision for debts and obligations of
the nonprofit corporation. Payment of a debt or liability has been
adequately provided for if the conditions of Sectiom 7031 are satisfied.
For recovery of assets Jistributed to members without compliance with
this section, see Section 7037.

Subdivision (b) is the same in substance as the second sentence of
Section 2004 (General Corporation Law).

Distribution of assets of a nonprofit corporation on dissolution
may be made only after the requirements of Section 7030 are satisfied.
Bistribution of assets generally is provided for in Section 7032 (disg~
tribution among members or In accordance with articles). There are
special rules for assets held on condition requiring return {Section
7033), assets held on trust or by a charirable corporation (Section

7G34), and assets held by a subordinate body (Section 5214).

XH-2



999/9:7 s 7031

Tentatively Approved
Yabyrary 1975

§ 7031. Arequate nrovision for pemant of Jdebts and liabilities

FO31. (a} The pavment of a debt ox liability, whether fhe where-
abouts of the creditor iz known or unknown, has been ngquately provided
for if the payrent kas been nrovided foo by either of the following
. means!:

(1} Payuent thereof has been assumed ¢ 3varanteed in(good faith by
one or more financially responsible persuns or by the United States
:governméntﬂor any %gency therecf, ard the proﬁ£éign (including the
financial responsibitity of such persens) was determined in good faith
and with reasonable care by the board to be adequate at the time of any
~distribution of the assets by tﬁe_board pursnant to this a;ticle.

(2) The amoumt of the debt or liability has been deposited as pro-
vided in Section 7035.

{b) This secticn does nnt aresgribe the xclgsive means of making

adequate provisicn for debts and liabilitien.

Comment. Section 7521 is bz -ame in substance as Section 2005
_(General Corporation Law). it continuves provisions applicable to non-

.profit corporatious by former Section 5001 through former Section 9800,
"Financially responsible parscns’ includas financially responsible

corporations. Sec Secteon 15 (Cporson' dinecludes Ccorporation’).

EEC



292/926 s 1032

Tentatively Approved
Tebruary 1876

§ 7932. Listribution among members or in accordance with bylaws

7G32. Unless othearwise provided in this divisiun, assets held by a
“nonprofit corporation shall be distributed on dissolution among the
‘members in accordance with theit respective rights therein or disposed

of in such other manner azs mav bc provided in the bylaws.

Comment. Section 7032 continues the substanc: of that portion of
the first péfagraph of former Section 9801-that related tordistribution
of dssetd to members or as ctherwise provided in the articles, with the
addition of ‘a provision permitting provision otherwise in the bylaws.
See Sections 5135.5 ("bylaws' includes articies) and 5251 {articles may
coﬁfain.provisioﬁs permitted in bylaws). For a comparable provision,
‘see’Section 2004 (Geueral Corporation Law) (distribution of remaining
corporate assets among shaceholdars according to their respective rights
and preferences}. Section 7032 governs discribution of the remaining
assets of a nonprofit carpoiation on cissolution unless the assets fall
within the terms of Section 7033 (returr ~f sssets held on condition),
7034 (disposition of assets halid o tvusc or by.charitable corporation),
or 5214 {(delivery of assets hold vy subordiaate boady,.

The respective rights of the renbars are determined by reference to
the bylaws. Absent relevant classifications, tle property'rights of
members ate equal. See Section 5401. The bylaws may, however, provide
"a disprsition oI cows o2 aio v than dizcthatis | Lo membevs,

It should be noted that, if assats of a nonprofit corporatiom are
distributable to mewbers on dissolution, the nonprofit corporation will
not qualify for income tax exewpiion under ifevenue and Taxation Code
Section 23701d or Internsl Hevenue Code Secztion 501(c){3). ..oreover,
the memberships will be “securities” within the meaning of the Corporate
Securities Law of 1968 and may not be exempt from the qualification
requirements of that law. See Sections 2501% and 25100U(j): see also

California Corporations Commissionerv, Reiease 15-0 {(Hay 15, 1970).

= A
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4047369 5 7033

Tapntatively Approved
January 13976

¥ 7033, Leturn of :ssets held on condition

7033, Assets held by a nomprofit corporation upon condition re-
quiring return, transfer, or conveyance, whiclk condition occurs by
reason of the dissolution, shall be returned, transferred, or conveyed
in accordance with such requireneuts.

Comment. GSection 7033 is new. It is comparable to S=ction 46 of
the ALI-ABA ilodel Honprofit Corporatiom Act. Section 7033 is consistent
with the common law in California. ‘ See Iu re'Los Angeles County

Pionger Soclety, 40 Cal.2d 852, 866, 257 P.2d 1, 9 (1953)) cert.
denied, 346 U.S. 838 (1uys3). - a

- 4047363 ' 57034

Substance Tentatively
Approved February 1076

b 7034, Disposition of assets held on trust or by charitable corpora-
tion ‘

7034.  (a) Those assets held by a nonprofit corporation on a chari-
table trust and all of‘the'aséets helid by a nonprofit corpo;atiop‘0r~
:_Vganizeé}for Chﬁritabié purééses shall be disposed of on dissolution in
conformity with the purposes of the charitable trust or the charitable
purposes for which the nonprofit corporation was organi;ed.

kb)-Except as gfovided in Subdiviéion {c), the dispositiqn required

in subdivision (a) shall be uade by decree of the superior court of the

I
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proper coﬁnty in procecdings Lo vaien the Attorney Seneral is a party.
The decree shali be nade upea petiticn tharefor by the iattorney General
or, upon thirty days’ nbtice to th: Attornéy General, by any:person
concerne& in the discolution.

() The gisposition required inm subdivision (a) ray be made without

the decree of tha sup:-— ior <ourt, subjezt to the rights of persons con-

cerned in the dissolution, if the Attorney Generdl makes a written

walver of objecticns to the disposition. -

 Comment. Section 7034 continues the substance of the second para-
grapa of former Seétion SsJl. The disposition_@f assets pfgvided in
Section 7034 applies only where the assets are not ireld on coﬂdition
requiring return, trausfer, or conveyance. Sce Section 7033.‘

Subdivision (a) aprlies both to assets received on express trust
for charitable purposes and to assets received by a charitable corpora-
tion whether or nct on trust. A nonprofit corporation organized exclu-
sively for charitable purposes holds its assets in trust for the pur-
poses enumerated in its articles of incerporation even though tﬁey were
not‘otherwiéerexprassly ear-marked for charitable trust purposes when

acquired by the corporacion. See, e.7., Pacific Home v. County of Los

"

Angeles, 41 Cal.Zd 544, 257 P.2d 1 (1953). uhetner & nomprofit corpora-
1;ion;is~degmed to pe a charitable covrporation for the purposes of sub-
division (a) is a question éfrfact to be &etermined hy_feference not
only to its articles of ipcorporation but also to tne manner of conduct-
ing its activities. BSee, 2.5, Lynch w. fpilran, o7 €al.2d 251, 62 Cal.
Rptr. 12; 431 P.2d 636 (1967). In re Los Angeles Cdunti'Pioneer Soclety,
40 Cal.2d 852, 257 P.2d 1, cert. denied, 346 U.S. 888 (1953). Chari-

table purposes are not defined by statute but left to judicial develop-
wlent. . |

Subdivision {(a} also has the eifect nf preserving the doctrine of
Ez!fzgg#f'FOrmér Section 9301 was silent as to this point, but case law

required application or the cy pres doctrine. See, e.g., In re Veterans'



v 7335

Industries, Iuc., O Cal. App.dc 202, 88 Zal. ptr. 303 (1970}, iletro-

politan Baptist Catven of cichmond, inc. v. Younper., 48 Cal. aApp.3d 850,
121 Cal. wptr. 33v {1275},

Subdivisica (b) concinuss the provision of former Section 9301 that
required a court dacvee of distribution. Tac decree is maéﬁ upon
petition therefor bv tha Attoruey Geaeral or by zn intetestgd party
after 30 days' notfcz tu the Attorney Geueral. It should be Hoted that,
although the Attoruey Gemeral Is a pavty 22 the court proceeding, the
ultimate responsibilitr for thg proper apolication c¢f the stanaard of

terans' Industries, Ine.,

subdivision (a) resiu with the court. In re

_Supra.

Subdivision (¢; is new. It pernits dispesition of charitable

{

I
L=
1o

assets without court decrese upon waiver of objections'ﬁy the Attorney
Geﬁerai.' A nohprofit corporation mway ;éak a court decreé¢ even though
the Attorney General hes waived objacticnsg, and the waiver of objections
binds only the AttcLray fenzral and nnt other interzsted parties, such

as the donor or other potential digtributcec,

Wote. Taz guestior whother proviedlons goverping corporations sole
should be iptegreted with this sectdien is dofoorad.

The question wheiher i srbew. such as that provided in this section

should be appiicd o worgerss ond sales of casste is deferred until con-
gideration of thrs:z ouljasts,

4047359 I 7035

Tentatively Approved
Tahruary 1976

§ 7035. Hanmer of distribution

7035, (a) Uaiess the pyiswe oltrervise previde, cistri-

- bution of assets mav e mede either ir-ﬁdney or dn propertvy or secu-
rities and either in installments fron tire to tiuwe 0; as a whole, if
tﬁis can bé“dﬁne fairiv and ratéb;y and iu conformity wi:h the ;ights of

the distritutees.



¥ 7035.5

{b) Distribution of assets shall be made as socen as reasonably

consistent with the beneficial liquidation of corporate assets.

Comment. Section 7033 is the same 1In substance as Section 2606
{General Corporation Law}. It continues provisions applicable to non-
profit corpordtions by former Sections 5002 and 3003 through former
Section 9400. Section 7035 applies only to di;tributions among nembers
or other distributees where there are no contrary requirements 1n the
tylavws. Where the hylovs proviae cthervise, the
distribution is not made pursuant to Szction 7035 but is wmade in accord-
ance with the requirements of the articles or bylaws.

Hofé. Provisions relating to a plan of distribution, if any, have
. not yvet been drafted.

'40&?934 ' § 7035.5

§ 7035.5. Plan of distribution

[NOT YET DRAFTED]

404/358 < 7036

Tentatively Approved
Tebruary 1976

§ 7036. Deposlt of distribution to creditors, members, and other per-
3008

7036. {a) This section applies to a creditor, member, or other
. person entitled to asseté of a nonprofit corporation in a2ll of the fol-

lowing cases: -
& X¥-5



§ 7036

(1) The person is unknown or fails to accept a payment or distri-
bution.

{(2) ihe persem canmot berfOULd after diliggnt iaguiry.

{3) The existence of.émduﬁt of the per#on‘s claim is congingent,
conteé;ed, ot nét determined.

(&i fhe ounersiip of the pgrson‘s membership is in dispute.

(bj in cases de%cribed in subdivision {(a), the nonprofi; corpora-
tion way deposit the payment or distribution or the maximum amount of
the claim with éhe Stafé Treasurer or with a bank or trust cowpany in
this state in trust for the benefit of the person lawfu}ly entitled
thereto, Tﬁé payment or distribution shall be paid over by the deposi-
tary to the 1;wfu1 ownar, the owne:'s representativg, or assigns:upon
satisfactory proof éf title.

(ci For the purpose of providing for the transmittal, receipt,
accouﬁling for, claiuing, wanagement, and investment of all amounts
deposited in the State Treasﬁry under the provisions of subdivision {b),
fﬁélﬁeposit shall be déémed to be paid or delivered for deposi; in the
State Treasury under the provisions of Chapter 7 (commencing with Sec-
tioﬁ 1500} of Title 10 of Part 3 of the Code of Civil rrocedure and may
be fecovered in the manner prescribed therein.

Comment. Section 7036 is the same in substance as Section 2008
(General Corporation Law}. Subdivisions (a) and (b) continue nrovisions
applicable to nonprofit corporations by former Sections 5009 and 5010
through foruer Section 9800. Subdivision (c) continues provisions

applicable to nonprofit corporations by former Sectiom 3011 through

former Section 2800.

TH-9



4047357 - 7037

~ot Approved; See liinutes
February 1976

$ 7037. RDecovery of imé;oper distribution to members

7037. {a} “henever in the process of winding up a nonprofit cor-
poration a distribution of assets has Eeén made, otherwise than under an
'order of coure, withéut prior payment or ade¢uate provision for payment
of any of the debts and llabllltles of the nonprofit corporatlon the
lamount so‘lmproperly distributed to any member may be recovered by the
ndnprdfit corporation. Any of such members may be Joined as defendants
in the same action or brought in oﬁ the motion of any other defendant.

(b} Suilt may be brought in the nane of the nonproflt corporation by
oné Ot wore creditors of the nonprofiﬁ corporation, whether or not they
have reduced their claims to judgmeﬁt, £o enforce thg Yiability under
subdivisioﬁ {a) against any or all membefs receivingrthe distribution.

‘ o : L ' )

(é) A member who satisfies a liability under this section has the
:right of ratabié éontribﬁtion frcm,other members similarly‘liable. A
.méﬁber whe has Eeen compelled to veturn to the n;nprofit corporation
mdre than the memb;r's fatable share of the amoﬁnt-needed to pay the
‘debts”and liabilities of the nonprofit corporation may require that the
nonprofit corporation recover frog any or all of the other members such
proportion of the amounts received by fhem upon‘the'improper distribu-
>tion-as torgive cﬁntribqtioni£o those held liable under thisrsection and
mnake tihe distribution of assets falr and ratable, according'to‘the

respective rights of the membérs, after payment or adequate provision

XX~14



§ 7337

for payment of all the debts and liabilities of the nonprofit corpora-
tion,

{d) As used in this section, "process of windinz up' includes pro-
ceedings under Chapters 18 and 19 and also any other distribution of
assets te members made in contemplation of termination or abandonment of

the corporate activities,

Comment. Section 7037 is the same in substance as Section 2009
(General Corporation Law). It continues provisions applicable to non-
profit corporations by former Sectiom 5012 through former Section 9500,
Although a nonprofit corporation may make distributions to persons or
groups other than members (see Sections 7032-7034), Section 7037 is
limited to recovery of distributions made to members. The directors may
be liable for improper distributioms to metibers or other distributees
pursuant to Szction L3k, For the obligation to pay or adequately
provide for debts and liabilities, prior to distribution, see Section
7030. Adequate provision for debts and liabilities 1s defined in Sec-
tion 7031.

Sote. The staff has not yet drafted provisions relating to the
liability of directors.



CHAPTER 21. FORFIGN NONPROFIT CORPORATIONS

[Hot included--See Memorardum 76-45; Memorandum 76-55, May 1976 Meeting]
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CEAFTER 23, TRANSITICNAL PROVISICHE

-
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The versim lar che tone Tue eduloe tn roconmend the enackment of

a new Blviston 4 (Provicions Ao licasie Lo Corparatbcenss Oenerd! Twd iy

piven 1o rh Foilovingg extrat Tpau oo Flagten of the April 2ua-24,

1976, Meeting of the Taw Rewba o fommleafo. |

The Copmdesion dicenood She S0 e Lhgifin: the apnlirition oi Divisiop
(the General Corporeson s S0 cobe s cerporatideas only. Ttowas nobad that
Bectlon 1iy of Lhe Fopmwe: Grnesao Oeevdotlon Leaw rede Dhvision 1 of the Cor-
porations Cade spplicable to every privete corpormtiion, profit or nonprofit,
now existing or hereafter formed, unless the corporation wae expressly excepted
from the operation thereof if there wue 8 spectal provision appliceble to the
corporation inconsietent with soie provision of the divisicn, in which case
the special provision prewsiled. By wuy of contrist, Section 102 of the new
Genersl Corporzticn Taw limits the wpplizetion of Division 1 to vorporations
organized under the divislon snd te cerbair otiher corperaticns.  However, it

appears thut the effecl of Assextly BELL 084, oo amended March 8, will be to

make Division 1 net apply to nonproflt corporsticns, cohambors of commerce, boards

—

of trede, mechanice' Inatitutes, cooperitive corperations, fish murketing corpora-
) T 1%

tions, Californla Jot Creetlon Corperutions, businese «nd industrisl corporations

organized under Corparsticns Cede Section L4200 ot geg., or to corporstions

organized under codes other tShan Lihe Corporitionus Code or to corparations organ-

ized under special obatibes.

The problem 2reuted when the awplication obf Divisicon 1 Ly limlted is that
some of the provisions in Division | shouls apply o 21l corporstions wilthout
regard to the statule under wlhich tliey are formed.  For example, some of the
following sectlons of Divislow 1 peobibly shonld heve genersl spplication to all
corporations (mome would 'ave ta he jedrattec o give Lhem poneral application):

§ 101{b) - reaervation o richi o emend or repeel

§ 103 ~ capitnl ubock ownec by United Stotes or federnl sgency
§ 105 -~ right to sue corperation
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Thig does net puarnoe.t b oo ammp i Piuting it o meroly dlustrative of fhe
problen.

The Commission dlscussed wist was the beut~mnthod of dealing wilth the
problem. One method would be to merely codlfy comparable provisions in the
nonprofit corporation law and leave the problem to be solved in the conformlng
leglslation to clean up on the Geoernl florporation Iaw. However, ihe Cormiasl
conceluded that o better solution would be to add a new d}vision--ﬂiviuinn heu
to Title 1 of the Corporations fode to upply to corporitions wenerally and to
fpelude tn this divislen those provislons thet are not integral perte of the
business corporstion lau or the nonprotit corporation liw. This would provide
provisions of geneisl applicstior to oLl corporstlons {#s wae the case formerly
by application of (ormer lortion 11}, woulst aveld the rpeed to duplicuate the
provisicns in the nonprollt corporstion iw, atrl would (1f the Stete Par Com-
miltee on Corporations decldes ihed i3 approprinte ) permit the repeal of the
provisions 1n bivision b s

The oiail was directed Lo prepore o draft ol w new Uiviﬁion-h which\should
include Lhose provislens the stafl believes are of peneral opplicetion ang sre

not. ap Inbeprl part of Lhe Lusinene or nenpreflt corporetion law,



404/994 : - 5 14800
: - Staff Draft April 1976

_,SEQQ‘_ .« Division 4 (commencing with Section 14800) is added to

';;Title i of the Corporations Cﬁde, to read:

DIVISION 4. PROVISIONS APPLfCABLE TO
: CORPORATIONS GENERALLY

CHAFTER 1. GENERAL PROVISIONS

§ 14800. Corporation defined

jéEQO. “ﬁhlqss,otherwise‘expressly provided, as'ﬁsed in this division,

“?éofgbréﬁion" means a corporation formed under the laws of this state.
Commenti ‘Section 14800 adopts the substance 6f_thg definition of

corporaticn provided in former Section 106.

Policy Isgue:

Should the Division, as was former Division !, be limited fo "domestic
corporations?” Staff recommendation: No (unless particular provision
should be so limited).

404/995 § 14801
. . - ' Staff Draft April 1976

§ }4?01. Scope of division

14801. The provisions of thils division apply to every private
- .gorporation, profit or nonprofit, stock or nonstock, now existing or
hereafter formed, unless:

(a} The corporation is expressly excepted from the operation thereof;
or

(b} There is a special provision applicable to the corporation
inconsistent with some provision of this division, 1n which case the

special provision prevalls.



§ 14802

Comment. Sectlon 14801 adopts the substance of the first paragraph
of former Section 119. The second paragraph of Section 119 has been

omitted as unnecessary.

Note. The provisions of the new General Corporatiom Law that
duplicate vrovisions of this divisicn would be preserved by subdivision
(b) of Section 14801 if it 13 desired to retaln those provisions in the
General Corporation Law. However, the duplicating provisions of the new
General Corporation Law could be repealed and the duplication thus
avolded. Also, 1t should be noted that the enactment of this division
makes it unnecessary to save the comparable provislions of the former
General Corporation Law to cover a corporation that (1) is not a nonprofit
corporation and (2} is not covered by Section 102 of the new General
Corporation Law. The views of the State Bar Coumittee on Corporaticns
will be solicited to determine whether the duplicating provisions in the
new General Corporation Law should be repealed. If those provisions are
not repealed, the provisions in new Division & would apply to all nonprofit
corporations and also to any other corporation that is not covered by
-thé new General Corporation Law unless the provision otherwise provides.
See Section 102 (application of new General Corporation Law) as proposed
-to be amended in Assembly Bill 2849.. If the duplicating provisions of
the new General Corporation Law are repealed, new Division 4 would apply
to all corporations unless the provision otherwise provides.

4041996 o § 14802
Staff Draft April 1976 7

§ 14802. Suit against corporatlon or assoclatlon

14802. A corporation or assoclatlon may be sued as prowvided in the

Code of Civil Procedure.

Comment. Section 14802 continues the substanqg_oﬁ‘former Section

128.

Note. Enactment of thlis section would permit the repeal of Section
105, ‘ -



404/997 _ 3 14803
Scaff Draft April 1976

'§ 14803. Subjection of corpurate property to a:-tachment
14803. A couvporatlon sheil, 2s 2 couditlon of.its existence as a
corperation, be subject o the provisions of the lode of Civil Procedure

authorizing the atfachuent of pyoperiy.

Comment. -Section '48CG3 i¢ baszed on former Section 126.1, but -
Sectlon 126.1 was limited io xis argplication to corporations formed
under Division ! of tle Corporaricra Code {Uencral Corporation Law)
. whiieﬁgeztigh idaﬂi is not so]li;ited. This expansion of-thé sébpé.of
"application’of ‘Section 126.1 is consistent with the scope of the applicahility
of the Attachment Law itself. See Code Civ. Proc. § 483.010, as amended
by [AB 2864, 1976 Regular Session], which permits attachment of property
6f nﬁnprofit ccrporationé. -See the Comment to Sectién &83.010; ﬁfinted
in Senate Journal for April 22, 1976, discussing sbépe attachment of
property of nqnprofi; corporations.

Hote. The enactment of this section permits the repeal of Section
106, c o ' oY

405/006 o § 14804
Staff Draft April 1976

§ 14804. Money; issuance and clrculation

”i&BOﬁ; Wlo corporation, assoclation, or individual shall issue or
put in circulation, 28 money, anything but the lawful wmoney of the

United States.

Comment. Section 14804 is the same as former Section 129.

Wote. Section 129 was added to the Corporations Code as a result
of the work of the Constitution Revigion Commlssion. The section would
appear to be more appropriately compiled in the Financial Code, but
there 1s no approprilate place.in that code for the sectlon. We have not
investigated the need for the provisions although we suspect that the
matter might be covered bty fedaral law.

Note. The enactment of this sertion permits the repeal of Sectilon
107.



405/005 § 14805
Staff Draft April 1976

§ 14805. Federal corporations

"14805. Every corporation organized under the laws of this state,

. any other state of the United States or the District of Columbia or
under an act of the Congress of the United Statés, all of the capital
atock of which is beneficially owned by the United States, an agency or
instrumentality of the United States or any corporation the wholerﬁf'the
capltal stock éf which 1s owned by the United States_érqﬁy:aﬁ agency or
instrumentélitg:of the United States, 1s conclusively presumed to be an
agency and instrumentality of the United States and 1s entitled to all

"mpfi§ileges and immunities to which the holders of éll of its stock are

entitled as agencies of the United States.

Comment. Section 14805 is the-éame as former Section‘123:

Hote. The staff 1s unclear as to the purpose of Section 123, but
the section would appear to be one of general application that should
not be limited as provided in Section 102.

Note. The enactment of this section permits the repeal of Section
103.

405/931 § 14806 :
Tentatively Approved March 1976
Staff Revision and Renumbering April 1976

§ 14806. Information to assessor

14806. Upon request of an assessor, a domestic or foreign corporation
owning, claiming, possessing, or controlling property 1n this state
subject to local assessment shall make avaflable at the corporation's

principal office in California or at a place mutually acecéptable to the

4=



§ 1480?
assessor and the corporatlon a true copy of the records relevant to the
amount, cost, and value of all property that it owns, claims, possesses,
or controls within the country.

Corment. Section 14806 is the same in substance as Sectlon 1506,

which extended the scope of application of fortier Section 3001.1 to

inciude foreign corporaticns. -

Note, The enactment of thils section permits the repeal of Séctiom
1506,

405/932 5 14807
S o : Staff Draft April 1976

§ 14807. -Amendment of repeal; reservation of power; savings'clause

14807. {a) This title of the Corporations Code, and sty division,
‘part, chapter, ‘article, or section thereof, may at any time be amended
" -or ‘tepealed. i

(b) Heither the enactment of this title, nor the amendment, repeal,
,or reenactment of this title or any portlon thereof, nor of any other
statute affectingicorporations, shall take away or 1mpalr any existing
liaﬂiiity or cause of action existing or Incurred agaiﬁst aﬁf corporation,
its shargholders, members, directors, or officers incurred prlor to the
time‘of such enactment, amendment, repeal, or reenactment{

Comment. Section 14807 continues the substance of former Section

126, but the language of Section 14807 has been rephrased te adopt
language used 1n subdivision {c) of Section 102,

Note. The, enactment of this section would permit repeal of subdivision
(b} of -Section 100. . Subdivision (c) of Section 102 should be retained.

Policy Issue:

Should subdivision (a) be expanded to include "or any other statute
affecting corporations?" Staff recommendation: Yes.

-5-



0437186 § 14820
Tentatively Approved February 1976
Staff Revision and Renumbering April 1976

CHAPTER 2. CORPORATE NAME

§ 1482Of7 Reservation of corppraﬁé_name

14820. (a) Any applicant may, upon payment of the fee prescribed
therefor in the Goverament Code, obtain from the Secretary of State a
certificate of reservation of corporate name for any name not prohibited
by this chapter and, upon the issuance of the certificate, the name
stated therein éhali-be reserved for a period of 60 days.

(b) The Secretary of State shall not issue certificates reserving
thg §§p%193mehfgr two or more consecutive 60-day periods to the same
--applicant or for the use or benefit of the same corporationy nor shall
. consecutive reservations be made by or for the use or benefit of the
same corperation of names so similar as to fall within the prohibitions
-of Section 14821.

Comment. Section 14820 is the same in substance as Section 201(c)
{General Corporation Law). It contiunues provisions of former Section

310, The fee for a certificate of reservation of corporate name 19 now

four dollars. Govt. Code § 12199,

Note. The staff has not yet resolved the problem that may occur
where a co: corporate name reservation expires during a period of dispute
over whether the Secretary of State will file corporate articles.

Note. The enactment of this chapter would permit the repeal of
subdivisions (b) and {c) of Section 201,

- D43/185 § 14821
R Tentatlvely Approved February 1976
Staff Revision and Renumbering April 1976

§ 14821. WName which tends to decelve

14821. A corporation shall not adopt a name which is the same a8,

or regembles so closely as to tend to deceive, any of the following:



§ 14322

{a) The name of a domestic corporatiom.

(b} The name of a foreign corporation which 1s authorized to transact
intrastate business or has registered its name purguvant to Sectiom 2101
or 7101.

{c) A name which a forelgn corporation has assumed under subdivision
{ B) of Section 2106 or 7106.

7 {d) A name which will become the record name of a domestic or

foreign corporation upon the effective date of a filed corporate instrument
where there 1s a delayed effective date pursuant to Sectiop”j§83l.

{e) A name which 1s under reservation for another corporation.

Comment. Sectlon 14821 1s the same in éubstancé és a portiaﬁ of
Section 201(b){General Corperation Law). It continues provisions of
former Sectilon 310.

| Iﬁfgﬁd££i§ﬁfto the prohibitiohs. tontained in Sectifon 14821, there
may be oﬁher applicable name 11mitations in other statutes. See, e.8.,
Sections 14823 (names likely to mislead), 12950 {use of word "coopera-
tive"); Fin. Code § 5501 building and loan and savings and loan asso-
ciations); 36 U.S.C. § 379 (use of words "Olympic' or "Ol;ﬁpiad").

Hote. The staff has not yet considered whether any of these pro-
visions may be extended to assoclations which have registered with the

Secretary of State. The Comment will be expanded to list other applicable
.name limitations in other statutes 1f any are discovered.

043/184 § 14822
Tentatively Approved February 1976
Staff Revision and Renumbering April 1976

§ 14822. Agreement to use name that 1s substantially the same

14822. (a) Hotwiﬁhstanding Section 14821, a corporation may adopt
a name that is subs;aqé;ally the‘?ame as the name of either of tﬁe
following:

(i) An existing.domestic corporation.

-7= T PR e



§ 14823

{(2) 4 foreign corporation which is authorized to transact intrastate
business or has registered its name pursuant to Sectlon 2101 or 7101.

(b) A corporation may adopt a name pursuant to subdivisien (a) only
if both of the following condicions are satisfied:

(1) The corporation proves the consent by the affected domestic or
foreign corporation.

{2) The Secretary of State finds that, under the circumstances, the
'public is not likely to be misled.
Cémmenf. Secti&n 14822 is the same in subéfance‘és ; ﬁ;tfion of

Section 201(b)(General Corporation Law). This provision 1s new for

nonprofit corporations.

i . i

4047937 § 14823 : - :
: : ‘ _ -, Substance Tentatively Approved February 1976
Staff Revision and Renumbering April 1976

§ 14823, Name which is likely to mislead or contains the word "chari-
table" .

- 14823, A corporation shall not adopt either of the following:
uriai A name wﬁich is 1likely to miélead tﬁe public.
( B} A name in‘which the word "chéritéble" or its equivalent appears
unless the corpeoration is a nonprofit corporation organized for charitable

purposes.

Comment. Subdivision {(a) of Sectlon 14823 is the same in substance
as a portion of Section 201(b)(General Corporation Law). It continues a
proviaton of former Section 310,

. Subdivision (b} of Section 14823 1is new. It 1s a specific applica-
tion of the general rule stated 1n subdivision (a). A nonprofit corpo-
ration fhat is organized for charitable ﬁufposes-must so state in its
articles (Sectlon 5250) and {s subject to Article 7 {(ommencing with
Section 12580) of Chapter 6 of Part 2 of Division 3 of Title 2 of the
Government Code (Uniform Supervision of Trustees for Charitable Purposes
Act).



§ 14825

Note. The staff has not yet investigated the advisability of a
grandfather clause for those corporations now existing which might
violate subdivision. b) upon its enactment.

043/180 § 14824 . |
- ' ' Tentatively Approved February 1978
Staff Revision and Renumbering April 1976

§ 14824. Sanctions for name violations

14824. (a) The Secretary of State shall not file articles which

violate the provislons of this chapter.

~i . {b) 'Phle use by a corporation of a name in viclation of thiéJchapter
may be enjoined notwithstanding the filing of its articles by the Secretary
of State.

. Comment . Section 14824 is comparabie to portions of Section 201(b)

(General Corporation Law). It continues portions of former Section 310.
It should be noted that a nonprofit corporation may not use & name that

is deceptively similar to that of a domestic nonprofit assoclation. Law
v. Crist, 41 Cal. App.2d 862, 107 P.2d 953 1941).

405/933 : § 14825 S
Staff Draft April 1976

CHAPTER 3. FILING OF INSTRUMENTS;
CERTIFICATES OF CORRECTION

Article 1. Application of Chapter

§ 14825, Application of chapter

14825. Unless the particular provision otherwise'prnvides, the
'péo;iéions‘of this chapter appiy to instruments required or permitted to
be filed with the Secretary of State with respect to domestic and forelgn

corporations, whether of'not filed pﬁrsuaﬁt'to this citle.

-9



5 14830

Cemment. Section 14830 makes the provisions of this chapter
(unless the particular provision otherwise provides)} applicable to all
instruments required or permitted to be filed with the Secretary of
State. This may broaden the applicability of the provisione of fbrmer
law.

Note. If it is determined that a definition of “instrument"” is

necessary or other definitions are necessary, those definitions can be
included in this article.

Policy Issue

Should the polic; reflected in this section be adopted? Note that
gome sections included in this chapter are limited in their application.
See Section 14833(c). Staff recommendation: Yes.

‘-

404/373 § 14830
Substance Tentatively Approved January 1976
Staff Revision and Renumbering April 1976

Article 2. Filing_gf,lnstruments

§ 14830. Filing by Secretary of State -

14830, (a) Uﬁon‘receipt of any insfrument for filing, the Secre-
tary of State shall, 1f it conforms to law, file the instrument in the
office of the Seeretary of State and endorse the date of filing‘tﬁereon.

(b) The Secretary of State shall file a document as of any re-
quested future date, not more than 180 days after fts recelpt, including
a Saturday, Sunday, or legal holiday, 1f the document is received in the
Secretary of State's office at least one business day prior to the
requested date of filing.

{c) The date of £iling 1s the date the instrument is received by
the Secretary of State unless withheld from filing for a period of time

purguant to a request by the party submitting it for filing or unless in

-10- ‘ T
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the Judgment of the Secr;tary of State the filing is intended to be
coordinated with the filing of some other corporate document which
cannot be filed. In the case of an iunstrument resubmitted for filing
puréuantrto Section 14833, the date of filing is the date the:%nstrument

Waé first received by the Secretary of State.

Comment, Section 14830 is the same in substance as Section 110(a)

{General Corporation Law). The last sentence is new.

Note. The staff has not yet developed a definition of "instrument"
or.distinguished between "instruments' (subdivisions (a) and (c¢)) and
"documents' (subdivisions (b} and (c)).

The staff will follow the proﬁosed amendment to Séction 110{a) 1in
Assembly Bill 2849, These amendments have been included in Section

14830, '

Note. The enactment of this article permits the repeal of Sections
108 and 110.

043/199 § 14831 o
oo ‘Teritatively Approved January 1976
Staff Revision and Renumbéring April 1974

§ 14831, Delaved effective date of instruments

14831. (a) Any iInstrument filed with respect to a corporatidn
{other tggn orig;né; articles) may.sﬁecify that the instrument is to
become effective on a date not later than 90 days after the filing date.

(b} If no revocation certificate is filed, the instrument becomes
effective on the date specified.

Comment. Section 14831 15 the same in substance as portdensi of

Section 110{c) (General Corporation Law).

~1i~



404/933 5 1.832
Not Approved; See !Hinutes January 1976
Staff Revision and Renumbering April 1976

§ 14832, PRevocation certificates

14832, (a) An instrument filed with a delayed effective‘date may
be prevented from becoming effective by a revocation certificate-filed
on or before the specified effective date.

(b) The revocation certificate shall state that, by appropriate
corporate action, the ingstrument has been revoked and 1s null and void.

(c) The revégation cgfﬁificate shall be executed in the same manner
as the original instrument except that, in the case of a merger agree-
ment, the cértificateiﬁééd‘only be executed on behalf of one of the
constituent corporations.

Comment. Section 14832 1s the same in substance as portions of
Sectlon 110{c) (General Corporation Law},

Note. The staff has yet to check with the Secretary of State con-
cerning the meaning of the phrase “by appropriate corporate action.”

'The Commission has not yet reviewed the provislons relating to
mergers.

968/612 5 14833
Tentatively Approved January 1976
Staff Revision and Renumbering April 1976

§ 14833. Instruments conforming to law

14833, ({a) If the Secretary of State determines that an instrument
submitted for filing or cotherwise submitted does not conform to law, the
Secretary of State may return the instrument to the person submitting
it. An instrument does not fail to conform to law because it is not
accompanied by the full filing fee 1f the unpald portion of the fee does
not exceed the limits established by the policy of the Secretary of

State for extending credit in such rases.

) N



§ 14334

(b) An instrument returned pursuant to subdivision {a) may be
resubmitted accowmpanled by a written opinlon of the member of the State
Bar of California sub@i;tiﬁé the instrument, or representiﬁg the person
submitting it, to.the=effect that the specific provision of the?iﬁstru-
ment objected to by the Secretary of State does conform to laﬁ and
stating Ehe points and authorities upon which the opinion 1s based.

{c) If the inétrumént is submitted pufsﬁént to DMvision 1 (commenc-
ing with Section ), Division 2 (commencing with Section ), or
Division 3 (commencing with Section ), the Secretary of State shall
rely, with respect to any disputed point of law (other than the applica-
tion of Sections 201, 2101, 2106, and [other reference to sections
relating to corporate names]), .upon a written opinion pursuant to sub-
division (b) in determining whether the instrument:cpnfprms to law,

Comment. Section 41833 1is the same in substance as portions of
Section IIO(P),_(C).

Note. The references in subdivision (c) are to corporate name pro-
visions and will be completed when those provisions have been drafted.
Note that subdivision (c) applies to Divisions 2 and 3, as well as Divi~
sion 1. This will require a careful review of the provisions in Divi-

sion 3 to make sure any exceptions relating to corporate name are
Ancluded. :

4067002 § 14834
Staff Draft

§ 14834, Filing fees

14834, The fees of the Secretary of State for filing instruments
by or on behalf of corporations are prescribed in Article 3 (commencing
with Section 12180) of Chapter 3 of Part 2 of Division 3 of Title 2 of

the Government Code.

~]13-



§ 144835

Comment. Section_14834 is the same in substance as former Section
124, '

Note. The staff hes not yet investigéted whether there will be a
need for amendments to the Government Code fee provisions.
_ Note, The enactment of this section permits the repeal of Section
108. . ' o '

Pollcy Issue:

Should a section like this be included in each law relating to cor-
porations rather than being included in the new Divislon 47

 968/652 § 14835
Tentatively Approved March 1976
Staff Revision and Renumbering April 1976

Article 3. Certificates of qurection

§ 1@835‘ Correctiqqﬂof,1nstruments

14835. An agreement, certificate, or other instrument relating to
a corporation may be corrected wlth respect to a mlsstatement of fact
contained thereiﬁ; a defect iﬁ-fﬂé'eiecuﬁion thereéf, or any other error

or defect coﬁtained therein by fiiing‘a,certificate of correction.

Comment. Article 2 (commencing with Section 14835) i3 the same in
substance as Sectlon 109 (General Corporation Law)} but may have broader
application. See Section 14825. Article 2 continues provisions of

former Sectlon 127.

Note, The enactment of this section permits the repeal of Secticn
109,
968/667 § L4836
- Tentatively Approved March 1976
Staff Revislon and Renumbering April 1976

§ 1&336. Conténts of certificate of correction

14836, The certificate of correction shall be entitled '""Certif-

icate of Correction of {ingsert here the title of

14—



5 14837
the agreement, certificate, or other instrument to be corrected and
name (s} of corpbéation or corpﬁrations)" and shall set forth the fol-
lowing:

(a) The name or names of the corporation or corporatidns.

(b} The date 'the agreement, certificate, or other instrument being
corrected ‘'was ‘filed.

(c) The provision ir the agreement, certificate, or other instru-

ment as corrected and, 1f the execution was defective, wherein it was

- defective.

Comment. See Comﬁent to Section‘f4335.

LR . 1

968 /668 - '§ 14837 ‘ EEETR
Tentatively Approwved March 197
Staff Revision and Renumbering April 1976

§ 14837. Execution of certificate of correction

14837, The certificate of correction shall be signed and verified
or acknowledged as provided in the applicable statute with respect to

- the apreement, certificate, or other instrument bhelug corrected. -

Comment. See Comment te Section 14835.

_ Hote. This section will need to be reviewed 1f the scope of this
“‘article 1s expanded to cover instruments executed purspant to sections
in other codes by corporations incorporated under the Corporations Code
provisions or incorporated under statutes compiled in other codes. This
review can take place when these other statutes are reviewed to conform
them to Division 1 or Division 2.

~15-



968/669 § 14838
Tentatively Approved March 1976
Staff Revision and Renumbering April 1976

§ 14838. Limitations on certificate of correction

- 14838.- (@) No certificate of correction shall alter the wording of

any resolution which was “n fact adopted by the board or the sharehold-

C . ers: or members.

. (b} No certificate of correction shall effect a corrected amendment
of articles which amendment as so corrected would not in all respects
have complied with the statutory requirements in effect at the time of

f1ling of the agreement, certificate, or other 1lnstrument beilng corrected.

Coument. See Comment to Section 14835,

Note. Subdiﬁision (b} 1s to be reviewed for need and for clarity.

968/670 ' . § 14839
Tentatively Approved March 1976
Renumbered April 1976

§ 14839, Effective date of corrected instrument unaffected by filing
certificate of correction

14838, The filing of the certificate f correction shall not alter
‘the effective déte'of the agreement, certificate, or instrument belng

corrected, which shall remain as its original effective date.

Comment. See Comment to Sectilon 14835,

-16-—



968/671 ' § 14840
Tentatively Approved March 1976
Renumbered April 1976

§ 14840. lights and ligbilities affected by filing cortificate of
correction

148&0. Thé filing of the certificate of correctibn dces not affect
any righp_or liability acerued or incurred before the filing except that
any righf or liability accrued or incurred by reason of the error or
defect being corrected ié‘extinguished by the filing 1if the person
having the right has not detrimentaliy relied on the original instru-
ment.

Commerit . 'Seé Comment to Section 14835,

Note. The staff has not yet investigated the problem of notice to
persons who might have relied on the incorrect instrument.

406/173 § 14850
Tentatively Approved April 1976
Staff Revision and Renumbering April 1976

CHAPTER 4. SERVICE OF PROCESS ON DOMESTIC
CORPOLATIONS

Article 1. Hanner of Service Generally

§ 14850. Additional method for serving domestic corporation

14850. 1In addition to the provisioms of Chapter 4 {commencing with
Section 413.10) of Title 5 of Part 2 of the Code of Civil Procedure,
process may be served upon domestic corporations as provided in this

chapter.

Comment. Chapter 4 {commencing with Section 14850) is the same in
substance as Sections l?OO—l?Ogrof the Corporations Code. The phrase
"personal delivery” has been substituted in this chapter for "delivery

-17-



s 14851

by hand' to which appears in Sections 1701 and 1702 to conform the
terminology to that used 1n the Sode of Civil Procedure. See Code Civ,
Proc., §§ 415.10 and 415.20. Section 1702, as proposed to be amended by
Assembly Bill 2849 of the 1975-76 Regular Session, has been used in
preparing this chapter. The following table shows the source of each

section in this chapter.

Section : Source (Corp. Code Sections)
14850 1700

14851 1701

14852 1702({a;

14853 » 1702{b} ({irst two sentences}
14854 1702(c)

-« -Note. The enactment of this Chapter would perﬁit'preal of Sections
1700, 1701, and 1702.

405/935 § 14851
Tentatively Approved April 1976
Staff Revision and Renumbering April 1976

Article 2. Service on Designated Agent

§ 14851. Service on designated agent for service

14851. Personal delivery of=a copy of any process agalnst the
corporation (a} fo any natural person designated by 1t as agent or (b),
1f a corporate agent has been designated, to any perscn named in the
latest certificate of the corporate agent filed pursuant to Section 1505
at the office of such corporate agent shall constltute valid service on

the corporation.
Commént. See the Comment to Section 14850.
4057934 § 14852

Tentatively Approved April 1976
Staff Revision and Renumbering April 1976

Article 3. Service on Secretary of State

§ 14852, Service om Secretary of State
14852, If an agent for the purpose of service of prodessfﬁés

resigned and has not been replaced or if the agent designated cannot



§ 14853

with réasoﬁable diligence be found at the addfeés designated‘for personal
delivery of the process, and 1t is shown by affidavit to ghe satis-~
faction of the couft thﬁt process aéainst a domestle corporation cannot
be served with reasonable diligencn.upon the designated agent by personal
délivéry.id the manner provided in Section 415.10, subdivision (a) of
Section 415.20 or subdivision {aj of Section 415.30 of the Code of Civil
Procedure or upon the corporation in the manner provided iﬁ subdivision
{a)., (b), or {(¢) of Section 416.10 or subdivision (a)} of Section 416.20
of tﬁe Céﬁe;of éivil.?rocedure; thé‘court nay make'aﬁ order that the
service be made-upo; the corporation by peréonal delivery to the Secretary
of State, or to any person employed in the Secretary of State's office

in the capaclty of assistant or deputy, one copy of the process for each
defendant td.be sérved, together with a copy of the order authorizing
such service. Service in this manner is deedled complgtefon the ‘10th day

after delivery of the process to the Secretary of State.

Comment. See the Comment toVSection_IQBSO.

406/174 § 14853
Tentatively Approved April 1976
Staff Revislon and Renumbering April 1976

§-14853. Notice to corporétion

14853. ({a) Upon the réceipt of any such copy of pfocess and £he
fee therefor, the Secretary of State shall give notice of‘tﬁe sef;ice of
the process te the corporation by:

{1} Forwarding to the corporation at its principal executive
office by registered or certified mail, with request for return receipt,
the copy of the process; or

{2} If the records of the Secretary of State do not disclose an

address for the company's principal executive office, forwarding such



§ 14854
- copy In the same manner to the Iaét‘ﬂesignaté&'dgenf{for service of
- process: who has not. resigned.’

(b} If the agent for service of process has resigned and has not
been replaced and the records of tie Seéretary of Stute do not disclose
an address for the company’s principal executive office, no action need
be taken.by the Sectetary of State.’

Comment. See the Comment to Sééfibn 14850,

Policy Issue:

... Should the Secretary of State be required to send a copy of the
process both to the corporation at its principal executive office and to
its :last designated agent for service of process? Staff recommendation:
Yes.

405/936 § 14854
Tentatively Approved April 1976
Staff Revision and Renumbering April 1976

§ 14854. Record of service; certificate of Secreta;y of State as
evidence - : ' '

14854. (2} The Secrevary of State shall keep a record of all proc-
ess served upon the Secretary of Scate under this article and shall
record therein the time of service and the Secretary of State's action
with reference thereto. = - 7 ‘

(b) The certificate of the Secretary of State, under the Secretary
of State's official seal, certifying té the feceipt”éé process, éhé
“giviﬁg of notice tﬁéfeof'to the corporation, and the forwérding of such

ﬁrodéss:ﬁursuant to this article, shall be competent and prima facie

evidence of the matters stated therein.

Comment. See the Comment to Section 14850,
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405/479

CHAPTER 5, [RESERVED]

CHAPTER 6. FOREIGN CORPORATIONS

Not included--See Memorandum 76-55--May 1976 Meeting

~ CHAPTER 7. [RESERVED]

CHAPTER 8. CRIMES AND PENALTIES

Not included--See Memorandum 76-57--May 1976 Meeting
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404/184 Corp. Code §:4000 -t

Tentatively Approved
February 1976

APPENDIY . -

DIVISION 2. JONPROFIT. CORPORATIONS ... . - 1i-

4&31 1. GENERAL:HQNPRQFITJCGRPDRATION;LAH o

CHAPTER 1. GENERAL PROVISIONS _ _

: . PRI Qe ' 1 : H : L a .
IR . L3 ! ‘ AL - PRETERE - e
[ P . i

--Coxrporations Code:6 ‘9000 (fepedléed) | R

P LA T R

9006 7 U This 1 part lhall be known and may be cited as the ueneral

(SR F S A L i

Nonprofit Corporation Law. o Peote e st

Comment, Former Section 9000 13 continued inm Section 5000,

404/796 Corp, Code 3 2001

Tentatively Approved
February 1976

Corporations Code § 9001 (repealed)

9001. The provisions of this part apply to every nonprofit cor-
poration now existing or hereafter formed, unless the corporation is
expressly exempted from the operation thereof, or there is a special
provision applicable to the corporation inconsistent with the provisions

of this part, in which case the special provisfon prevails.

Comment. Former Section 9001 is continued in Section 5102,

APP-~1



963/720 Corp. Code § 9002

Tentatively Approved
February 1976

memdws%@§9m2&@mkﬁ

9002, The provisions of the General Corporation Law, Division 1 of

IR TR T
-

RETE SN
tions formed under this part, except as to

T N

this title, apply Ebzcdf§3§

matters specificaii?ABEﬁéfﬁiEé”pfﬁ%i&éd for in this part.
LI - .

Comment, Former Section 2002 is not continued, The new General

Honprofit Corporation Law, Divi%iﬁﬁ”z'(comnencing with Section 5000) of

L Terierl, ‘provides -ai complete get:of rules governing nonprofit corpora-

tions and does not incorporate by reference the General Corporation Law,

See Section 5102 (scope nf division).
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4047185 Corp. Code 5 2200

Tentatively Approved
February 1976

CUAPTER 2. FORMATICH AND BYLAWS

“Article 1. Purposes

-.~Corporations Code 3§ 9200 (repealed)

- 9200, A nonprofit corporation may be formed by three or mbte'per-
sons for any lawful purpeses which do not contemplate the distributiocn
of gains; profits, or dividends to the members thereof and for which
individuals lawfully may associate themselves, such-as religious, chari-
table, social, educational, or cemetery purposes, or for tendering
servites, subject to laws and regulations applicable to particular
classes of nonprofit corporations or lines of activity. Cartying on
- business at.a profit as an incident to the main purposes of the corpo-
ration and. the distribution of assets to members on dissolution are not
forbidden to nonprofir corporations, but no corporation formed or ex-
isting under this part shall distribute any gains, profits, or dividends
to-any of its members as such except upon dissoclution or winding up.

Comment. The porticn of the first sentence of fomer Section 9200
relating to the purposes for which a nomprofit corporation may be formed
1s superseded by Section 5210; the portion relating to the number of
incorporators is superseded by Section 5220.

The portion of the second sentence of former Section QEUOIper-
mitting carrying on business at a profit is superseded by Seétion 5235;
the portion precluding distributiops to members of gaiqs, profits, or
dividends as such is continued in Section 5236(a): the portion per-

micting distribution of assets on dissolution or winding up is continued
in Section 5236(b}.

APP-=3



4041797 Corp. Code § 2201

Tentatively Approved
February 1976

Corporations Code § 7201 (repealéd)‘

9231. A nonprofit corporafion‘may be forwed under this part for
the purposes of defraying or assuming the cost of:professional services
of licentiates under any chapter of Jivision 2 (commencing with Section

500). of the Business and Professions Gode or of rendering any such

., services, but it way not engage directly or indirectly in the perform-

ance of. the corporate purposes or objects unless all of the follewing
.requirements are met: = . o ' co o

.., {a) At least one-fourth of all licentiates of the particular pro-
fession residing in California become members.:

(b) Membership in the corporation and an opportunity to render
professional services upon-a uniform basis are available to all licensed
members of the particuler pxofession.

(¢) Voting by proxy and cumulative voting are prohibited.

{d} A certificate is issued to the corporation by the particular
professional board whose licentiates have become members, finding com-
pli;npeAw;;h.;hevrequirements of subdivisions (&), (bi; and (c).

" Any' such nonprofit cotporation shall be Subject to supervision by
xthe PF?t19?%§F p;ofessional board ugﬂg:;?high its.mgmbers are licensed

and .shall also be subject -to Section 9505. .

S

;-Vdnmment. Former Section 920;‘;§'c9qtinued in Section 521l.

A
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v68/719 Corp. Code § $201.1

Tentatively Approved
February 1976

~

Corporations Code 3 9201 1 (repealed)

9201.1. Any nonprofit corporation formed under bection 9201 which
defrays OT assunes some portion or a11 of the costs of refractiona oT

.‘,‘

_eye appliances shall offer an equal opportunity to render professional
services upon a uniform asis to a11 licentiates exwressly authorized by

law to render such services

Comuent. Former Section 9201.1 is continued in Section 5211.

968/718 Corp, Code § €201,2
- {‘
Tentatively Approved
February 1976

Corporatioas‘Code § 9201,2 (repealed)

| 9251.2; donprofit corporatioea may be formed under this part for
the purposes of administering a system or systems of defraying the coat
of profeseional services of attorneys; but aay such corporation may not
engage directly or indirectly in the performance of the corporate pur-
poses or objects unless all of the followina requireaeararare met :

(a) The attorneys furnishing professional servicés.pursuant to such

system or systems are acting in compliance with the Rules of Profes-
sional Conduct of the State Bar of California concerning such system or

systems,

(b) Hembership in the corporation and an opportunity to render pro-
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Corp;:cdde 5 9202

fessional services upon a uniforu basis are available to all active
merbers of the State Lar.

{c) Voting by proxy and cumulative voting aré prohibited. ™.

(d) ‘A ¢ertificate is issued tic “the corporation by thé State Bar of
Califérnia, finding compliance with the requirements of subdivisions

@), () and” ().

[
HE

TAny. siich donprofit éorpordtien shiall be sibject ‘to supervision by

the State Bar of California and shall also be subject to Section 2505.

‘. comment, * Former Section 9201.2 1d continted in:Sectiom 5212.

992/935 e Corp. Cade § 9202 7~

Tentatively Approved
February 1976

Corporations Code § 9202 (repealed)

-k

T 9202, A nonprofit corporation may be formed for the purpose of

[

incorporating any existing unincorporated 'association or organization.
1 Ag ‘waed i thls part "unincorporated association” idcludes but {is not
" limitéd to society,''librdry, school, ‘¢cdllege, club, church, trustees of

a ¢haritable trust, and chamber of commétce.

Comment. Former Section 9202 is

]

g 2 continued in Section 5213,

1
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992/934 7 Corp. Code 5 203

Tentatively Approved
February 1976

Corporations Code E_92Q3 (rgpealed)

9203. A nonprofit corporation may be formed for the purpose of

incorpoF?ting:anyAgubor@ipa;g‘ﬁéﬁy;éﬁstitufgﬂ or.?%gaééd undef fhe au-
thority of any head or natiopgl as;pciation, lngg,_oxder, beneficial
~association, fratgfgal or beneficial societygzlabor union, foundation,
'_f¢4eyat19§!jpr any other societg, organization, or association. The
VfaFF:Fhat ;he head ?r:natiopal body is unincorporatgd,gogs;nqt:prevent
the incorporation of thé subordinate bodyrx

o T@e rulgs_gP?erning the jngprpor§Fion and operation of unincorpo-

rated associlations govern the incorporation of any subordinate body.

The seal of the subordinate body shall be its corporate seal.

Comment, Former Section 9203 is gontinued in Section: 5214.
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404/136 ... Corp. Code & 2300

fantatively Approved
Febtruary 1376
Staff revision May 19764

Article 2, Articles of Incorporation

"Corporations Code § 9300 (repealed)

9300, The articles of incorporation shall set forth:
(a) The hame of’ the corporation.
' (B) The specific and primary purposes for which it {s formed.
This requirement shall not be deemed to preclude a statement of general
' purposes ot powers ot to restrict the right of tlie corporation to engage
in any other lawful activity, ' -

{c) ' That the corporation is organized pursuiant to the General

' domprofit Corporation'LaW or pursuant to Pa¥t 1 of Division 2 of Title 1
" of the Corporations Code’

(d} The county in this state where the principal office for the
transactlon of business of the corporation is located.

(e) The names and addresses of three or more persons who are to
act in the capacity of directors until the selection of thelr succes-
sors. These persons may be given such titles as are deemed appropriate,
but they shall be subject to all laws of this state relating to direc-
tors except as otherwise provided in this part. The number of persons
so named constitutes the number of directors of the corporation, until
changed by an amendment to the articles or, unless the articles other-
wise provide, by a bylaw adopted by the members. lowever, the articles
or, unless the articles provide otherwise, a bylaw duly adopted by the
members, may state that the number of directors shall be not less than

a stated minimum (which in no case shall be less than five) nor more
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Corp. Code § 9301

""than a stated méximﬁm {(vhich in no case shall exceed such stated minimum
"ﬁy tore than three): and in the event that the articles or ‘bylaws permit
such an indefinite number of directors, the exact number of directors
shall be fixed, within the limits specified im the articles or bylaws,
" by a bylaw or amendment thereof duly adopted by the members or by the
‘board of direcfofs. in the event the articles provide for an indefinite
number of directors, unless the articles provide otherwise, such indefi-
nite number may be change&,'or a definite number fixed without provision
for.an indefinite'ﬁdﬁbef; by ‘a bylaw duly adopted by - the members.

(f) If an existing ﬁﬁfﬁcdberatéd'association“is'ﬁeing incorpo-
fafed, the name of the existing unincorporated assoeiation.

- Comment. Section 9300 1s superseded B§‘Sectibh 525ﬂ. Subdivision
(a) 1s continued in Section 5250(a). Subdivisidn (b) is superseded by
‘Section 5250(b). Subdivision {c) is continued in Section 5252 (b).
Subdivision (d) is not continued. Portions of the first two sentences
of subdivision (e) are continued in Section 5250 {reqﬁiré& contents of

articles); fhelremainder of subdivision (e} is continuwed in Sections
5311+5313 (directors). Subdivision (f) is.continued in Segtion 5213,

101/ 144 " Corp. Code ; 9301

: - " Tentatively Approved
. o S - February 1976

Corporations Code 3 9301 (repealed)

9301, The authorized number and qualifications of members of the
corporation, the different classes of membership, if any, the property,
voting, and other rights and privileges of members, and their liability

APP==0



mewber.

Corp. Code § 9301

to dues or assessments and the method of collection thereof, shall be

set forth either in the articles or in the by-laws, which shall not,

~ however, provide for the issuance of more than one membership to any

1f the voting, property or other rights or interests, or any of

them, be unequels the e;ticles”o; by-laws shall set forth the rule or

_rules by which the respective_voting, property or other rights or inter-

__ests of each member or elass of members are fixed and determined

The artlcles or by—laws way authorize duee or asaessments or both

Lo be levied upon all members or classes of membetship alike, or in

different amounts or preportions or upon a different basis upon differ~

ent members or classes of membership and may exempt some members or

'classes of membership from either dues or assesements or both

 The articles or by-laws may fix the amount and. methud of collection

" of dues or assessments or both, or may authiorize the board ‘of directors

.:_to fix the amount thareof from time tc time, and make them peyable at

such times or.intervals, and upon such notice, and by such metheods as
the directors may prescribe. Dues or assessments oOr both may be made
enforceable by action or by the sale or forfeiture of membership, or

both, upon reasonable notice.

Comment. The first two sentences of former Sectiom 9301 are con-

.tinued in Section 5261 with the exception of the proviso relating to

more than one membership, which is superseded by Section 5400. The

third and fourth sentences are continued in Section 5510.
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406/119 _ Corp. Code £ 9302

Staff braft ‘fay 1976

Corporations Code § 2302 (repealed}

9302, The articles or by-laws may provide for the nuwbe¥ and
tenure of office of the directors and mayl spécify their powers, duties,
comﬁénéafioﬁ; and tﬁe-manner in which they‘shall be chosen and removed

‘ from‘affiée.

Comment. Former Sgption 9302 is continued in Section 5265.

4047124 " Corp. Code § 9303

Tentatively ﬁpproved
ST . March 1976 .. R

. Corpeorations Code % 2303 (renealed)

9303. The articles of incorporation may state any: desired pro-

. visiom fpr‘thé regulatlon of the affairs of the corporation in a manner
. not in conflict with law, including any restrictions authorized by
Aft;cle 2, Chapter 1, Part 8, 0dvision 1, Title | of this code upon the
powver to amend the articles of incorperation.

Comuéent .-~ Former Section 9303 is supérseded by Sections 5251 and
5920,
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©92/933 Corp. Code J 9304

Tentatively Approved
February 1976

Corporations Code § 9304 (repealed). . .

9304, (a) Excépt in the case’of the incorporation of an unincor-

' foorafe&'eESociation?ﬁrovideﬁ for in subdivision () hereof; each person

‘named in the articles to act in ‘the-capacity of a first diréetor shall,
and any other person desiring to associate with those persons in the
formation of .the corporatien may, personally sign . the erficles of incor-
poration. All signatures thereto shall be personally acknowledged
before an officer designated by the laws of this State as one before
whom an acknowledgument nay be made. Any certificate of acknowledgment
taken without the State shall be authenticated by the certificate of an
offibhr?haviﬁg thegrequisite official knowledge of the qualification of
the officer before whom the acknowledgment was made when taken before

any officer other than a notary public or a judge or clerk of a court of
o . B o

{“record having an offlcial seal.

(b) In the case of the incorporation ofran onincoroorated asgocla~
_tion, the artioles of incorporation shall be subscribed aod erecution
thereof personally acknowledged before an officer authorized to take
acknowledgments by the gresiding officer or acting presiding officer and
the secretary or clerk or similar officer of the assoclation or by at
| least e-oejority of its éoverning‘ooerd orrbody;hend fﬁere'ehalllbe
attached thereto the affidavit of the subscribing officers, boerd or
body that the association has duly authorized its incorporation and has

authorized said officers, board or body to execute the articles of

incorporation.
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Corp, Code § 3304.5

Comnment. The first sentence of subdivision (a) of former Section
2304 1s superseded by Section 5221; the second and third sentences are
not continued. Subdivision (b) is continued in Section 5213 with the
exception of the achnowledgment requirement whféﬁlis not continued.

a0

992/932 Corp. Code § 9304.5

Tentativéifaﬁpp:pyed
February 1976 '

Corporations Code § 9304.5 (repealed)

9304.5. If the articles conform to law, the Secretgry_of State
shall file them in his office and shall endorse the date of filing
thereon, The corporate existence begins vpon the filing of the articles
and continues perpetually unlsss otherwise expressly provided by law,

A copy of the articles ceitified B?fthe Sécéetary of State and
o geggihé'fﬁé”enﬁbfséméﬁt of “tHé date of filing in this office shall be

'f1led in the office of the Eauﬁty élerk of the county in which the cor-
'poration is to have its principal offide and in the officé of the county
diéfk of eachiééuhty in which the corﬁdration acquireas 6ﬁﬁérsh1p of any

" real property.‘

Comment. The first sentence of'fofmer Section793ﬁ4.5 is coatinued

- in Section 5120. 'The second séntence is continued in Section 5222. The

i*' third sentence is not continued. .
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'368/253 Corp. Code ¢ 39305

Tentatively Aporoved
darch 1976 -

Corporations Code § 9305 (repealed)

9305. Articles of incorporation of nonprofit corporations shall be
amended in the same manner as provided in Title 1, vivision 1, Part 8,
Chapter 1 of this cede.

... Lomment. Former Section 305 is superseded by Chapter 9 (commenc-
ing with Section 5910) of Division 2,

368/254 Corp. Code § 9306

Tentatively Approved
larch 1976 - '

Corporattons Code & 9306 (repealed)

9306. Any nonprofit cooperative corporation formed under former

Title 22, Part 4, Division 1, of the Civil Code may amend its articles

' 'to provide tliat the voting power, property rights, and interests of its

-members shall be equal or.unequal, and if unequal, to set forth a gen-
eral rule by which the voting power and property rights and: interests of

_each member shall be;gggermined_gnd fixed.

' Comment. Former Section 9306 is not continued. Any nonmprofit
cooperative corporation formed under former Title 32. Part 4, Division
1, of the Civil Code is “deemed organized and existing under and by
virtue of the general corporation law of the State of California.” Cal.
Stats. 1931, Ch. 869, § 1, at 1840. The General Corporation Law permits

the amendments referred teo. Section 900.
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406/120 - Corp. Code 35 9400

Staff Draft liay 1976

Article 3. @Eylaws

Corporations Code § 9400 {repealed)

9400. Bylaws may be adopted, amended or repealed by any of the
following:

(a) By the written consent of members entitled to exercise a major-
ity of the voting power, or by the vote of a majority of ‘2 quorum at a
* meeting of members duly calléd for the purpose according to the articles
or bylaws.

(b) Except as provided in subdivision (c), by the bodrd of direc-
tors, subject to the power of the members to change or repeal the by-
laws,

(c) A bylaw or bylaw amendment fixing or changing the duthorized
" number of directors may be adopted only by the members and may not be
adopted by the board of directors except where the articles or bylaws
provide for an indefinite number of directors pursuant to subdivision
{e) of Section 9300.

However, the articles or bylaws may require the wote or written
‘consent ‘of members entitled to exérciéé a greater fraction or percentage
': of the vdﬁiug,powef for the amendment or repeal of bylaws géngrally, or
of particular bylaws, or for. the adoption of new bylaws than would
‘otherwise be required under this section. The articlesmor”a'bylawrrh
- acopted by the wembers may liﬁit.or restrict fhe,pb&er of'ﬁhé &irectnrs ‘
..to adopt, amend, or repeal bylaws, or may deprive. them of  the power. _
Comment; Subdivisions {a) and (b} of former Seétiéh 3400 are con- -

tinuved in Section 5260(a). Subdivision (c) is continued in Section
5311(c). The last paragraph is continued in Section 5260(b).
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406/113 Corp. Code 5 9401

Tentatively Approved
April 1976

Staff levision May 1976

Corporations Code : 2401 (repealed}

543l. The by-laws of a nonprofit corporation may make provisions

P T T
|I‘f A PR -

for:
(a) The time, place, and manner of calling, givino notice of and

conducting regular and sPecial meetings of members or directors, which

may be held outside the State. The by-laws may dispense with notice of

bl

all regular members' and directors meetings.

el . 2

(b) The requirements of a quorum of directors or members, which may
be greater or less than a maJority.

(c) Subject to any provisions in the articles, the number, time and

) manner of choosing9 qualiflcatlons, terms of office, official desig-
SO

nations powers, duties, and compensatlon of the directors and other

offlcers.

{d) The appointment and authoriiy of executive or other committees

of the board of directors.

Comment. The portion of the first sentence of gubdivision (a) of

'former Section 2401 that permitted the bylaws to make provisions for
‘ EmeEtings of meuwbers ard directors is continued in Section 5264(3} The
portion permitting meetings to be held outside the state 18 tontinued in
Sections 5610 (members' meetings) and 5336 (directors', -meetings). The
second sentence of subdivision (a) 13 continued in Sections 5620 (mem~
_*bers neetings) and 5332 (directors' meet1ngs) -
~:Subdivision (b) is continued ‘in Section.5264(b)-

Subdivision (¢} is continued in Section 5265(a}

Subdivision (d) is continued in oection 5265f ).

)
P baa
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1607972 : Corp. Code & 9402

e Tentatively Approved
February 1976

Corporations Code 3 %402 (repealec}) .

9402. The by-laws of "a nonprofit corporation may make provislons

;.. for:

... (a) The admissiomn, election, appointment, Withdfﬁddi; éuspénsion,
and expulsion of members.

{b) The qualifications of members and different classes of member-
ships, and the property, voting, and.other rights, interests, or privi-

:leégé; or any of them,. of mémbers:or classes of mémbets.

(¢) The transfer, forfeiture, and termination of mémbé;éhié; and
whether the property interest of members shall cease at their death or
the terwination of membership, and the mode of ascertaining the property
interest, if any, at death or the termination of membership.

(d} The manner of voting by members and whether cumulative voting
and proxy votjng shall be allowed.

(e) The making of annual reports and financial statements to the

members.

. . Comment. Subdivision (a) of former Sectioﬁf9h52-is‘ébntinued in
Section 5262(a). Subdivision (b), is superseded-by Seetion 5261. Sub=
division (¢} is continued in Section 5262(b). Subdivision {(d) is con-

P

tinved in Section 5263(a).:-

iHote, The staff has not yet disposed of subdivision (e).
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101/146 Corp. Code § 9403

Tentatively Agproved
February 1976

Corﬁoraticﬁs.tcaeR§]§403 {repealed)

9403. The by-laws of a nomprofit corporation may wake provisions
for fees sfjsdmiss{eﬁ‘snd5transfet fees,_and, subject to any provisions

in the articles, may provide pursuant to Section 9301 for dues and

Gy

assessments to be pald by members or. dlfferent classes cf members and

the methods of collection thereof. e
: A

) Comment. The portion of former Sectdon 9403 relatlng to fees of
admissien and transfer is continued in Sectinn 5262(c) The portion
'relating ‘to duds -and. assessments is ccntinued in Sections 53261(d), 5410,
and 5510, . o B S E A

5

.. 406/12) . .iCorp, Cede § 9404

,-gStaﬁf;p;aft ‘lay 1976

~h Corporatlons Code 4 9404 {repealed)

_— e

9404, All by-lavs shall ba'tetorded in, a book which shall be kept

in the principal office of the cééeorééioﬁﬁ

Il;

. ééﬁﬁénf; “Formér ‘Section 9404 is superseded by Section 5266.
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4067122 Corp. “ode § 3500

Staff Draft tay 1976

CHAPTER 3. SIRECTORS AWD MAJAGEMEST

Corporations Code § 9500 (repealed}

9500. Ixcept as otherwise provided by the articles of incorpora-

Por
Py

tion or the by-lams, the powers of a nonprofit corporation shall be ex-
ercised its pronerty controlled, and its affairs conducted by a board
of not less than three directors

,Comment. . The portion of former Section 9500. vesting control of
corporate affairs in the board of directors is continued in Section

5310."" The portion specifylng a minimum of three directors is continued
in Section: 5311. o o

- 4047130 . Corp. Code § 9501 -

Hot. Approved; See Minutes
February 1976

" Corporations Code 95ﬂ1.freoealed)

i

" o501, Every monprofit corporatioo may:
(a) Sue and be aued. |
(b} Make contracts.
: Cc} Receive property by devise or bequest, subject to the laws
regulating ‘the transfer of property by will, and otherwise acquire and

hold all property, real or personal, including shares of stock, bonds,

and securities of other corporatlons. L

(d) Act as trustee under.any trust incidental to the principal
.:objects of the corporation, and receive, hold, administer,“acdiexpend
funds and property subject to such trust.
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Corw. Code § 2501

7 (e)‘Coovey? exchange, lease, mortgage, encumber, transfer upon
trust, or otherwise dispose of all property. real or personal.
(£} Borrow money, contract debts, and issue bonds, notes, and de-

bentures; and secure the vayment or performance of its obligations.

(g} Pay the reasomnable value of services rendered in thlis state to
. . . I i

(the nonprofit'corporation before uanuaré 1, 1975, and not previously
paid, by any person who performed such servicesIOn a full-tioe'oasis
under the directroo of a reliéiOusrorganizatron in connection with the
religious tenets of the organizatioo. éucﬁ person shall have relied

solély on ‘the religious organizatlon for his or her financial eupport

B
B |

Htor a mieimum of five years.. A payment shall not be.made if such person
.or, religious organization waives the payment or rece{pt of!compensation
for such services in writing. Payment may be made to such religious
organization to reimburse it for maintenance of any person who rendered
such services and to assist it in providing future support‘anoroainte-
nance} however, payment shall not be made from any funds or assets
acquired with funds donated by or traceable to gifts made to the non-

profit corporation by any person, organization or povermmpental.agency

other than the members, imwediate families of mewbers and; affiliated
religious organizations of the religlous organization under whose direc-

tion the services were performed. S

(h) Do a11 other acts necessary or expedient for the administration

of the affairs and attalnment of the purposes of the corporation.

PR Fy

- Comment. . Former Section %50} is superseded by Section 5230. The
provisions of former Section 9501 are coantinued in Section 5230 with the
exception of subdivision {g} which has not been continued since it is

-gpedial legislation having only a retroactive effect. See 1 H, Ballan~

... tine & G. Stexlimg, California Corporation Laws 788.10 nl&Z'(#thhed.

1975).
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4057331 Corp. Code 4% 92501.1

Staff Draft Hay 1976

Corporations Lode § ©501.1 (repealed}

501.1. [ivery nonprofit corporatien, during any period or periods
such corporation is:deemed to be a ‘'private foundation” as definéd in
Section 309 of the Internal Revenue Code of 1954 as ‘amended by Section
101 of the Tax Reform Act of 1969 (all references in this section to the
Internal Revenue Code shall pefer to such code as ameqded.bylsuch act),
shall distribute its income for each taxable year (and principal, if
necessary) at such time and in such manner as not to subject”sueh corpo-
ratidn fo tax under Section 4942 of such code (as modified ﬂy paragraph
(3) of subsection {i} of Section 101 of the Tax Reform Act of 1969), and
such corporation shall not engage in any act of self—dealing as defined
in subsection (d) of Section ﬁgﬁl of such code (as mcdified sy paragraph
L”'(z) of subsection (1) of Section 101 of the Tax Heform &ct of 1969),
fretain any excess business holdings as éeflned in Subsection (c) of
Section 4943 of such code, make any 1n§estmeets‘in such mammer as to
'subject such corporation to tax un4er Section 4944 ez such code, or uake
any taxable expenditure as deflned in ubsectlon (d} of Section 4945 of
such code (as modified by paragraph (3) of subsection (1) of Section 101
of the Tax Reform Act of i957).

This section shall apply to any such corporation and any provision
contained in its articles of incorporation or other governing instrument

inconsistent with this section or to the contrary thereof shall' be

without effect.

Comment, Forter éectioﬁ 9501.1 is confinﬁeﬂ iﬂjéection 5563.
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406/123 . = corp. Lode § 9502

Staff Draft lay 1976

Corporations Code 5_9502 (repealed}

- 9502.1 Unless otherwise provided in the articles or by-laws, any
vacancy in the board of dlrectors caused by death, resipgnation, or any
disability‘shall be filled by a majority of the remaining members: there-
or, thoegh iess‘than a quorum.

Comment. Former Sectiom %502 is continued in Section: 5326(a).

'!1.=

4067126 S Corp. Code § 9503

Staff Draft day 1876

‘Corporations Code § 9503 (repealed)

9503, Subject to any provisions of the articles or by-laws, meet-
ings of directdrs of nonﬁrofit corporations shall be called aﬁe held as

way be ordered by the difectors.

' beﬁment. Former Section 9503 is continued in Sections 5330 (bylaws

¢ontrol) and 5331 (call ‘of meeting 25) .

406/1_25 ) - . - i ST CQ:P-% Code .;1 9503. 1 -

gLy st

Corporations Code & 3503.1 {repealed) e

9503.1. 1If the artlcles of 1ncorporation or bylaws so provide, any
action required or permitted to be taken by the board of directors under

any provision of this division way be taken without a meeting, 1f 'all
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Coryp. Code § 9544

- members of the board shall individually or collectively consent in
writing to suchraction, Such written consent or consents shall be filed
with the winutes of the proceedings of the board. Sich gction_?y writ-
ten consent shall have the same force and efiéct as ; unéﬁi&oﬁé.vote of
such directoré.r Any cértificate or other document filed under any pro-
vision ofALhis division which rela}es to actilion so takgn shall state
that the-action was taRen by unanimous wriltten consent of the board of
directcrs without a meeting, and that the articles of 1ncorporation or
bylaws, as the caée may be, authorize the directors to so act, and such

statement shall be prima facie evidence of such authority.

Comment. Former Section 9503.1 is continued in Sectlon 5335 with
the exception of the last sentence, which is not continued in order to

eliminate needless complexity in the articles or bylawé.

406/126 Corp. Code § 2504

Staff Draft May 19676

Corporations Code © 9504 (repealed)

9504, Directors of a nonprofit corporation are not personally

liable for the debts, liabilities, or obligations of the corporation.

Comment. Former Section %504 is continued in Section 5314,
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4047110 Corp. Code : 4505

“iot Approved; See .linutes
February 1976

Corparations Code § 9505 (repealed)

2505, A nonprofit corporation which holds_property subject to any
public or charitable trust is subject at all times to examiuation by the
Attorney General, on behalf of the State to ascertain the condition of

1ts affairs and to what extent, 1f at all it may fail to comply with

trusts which it has assumed or may depart from the general purposes for

.. Which it 1s formed. In case of any such failure or departure the Attor-

ney General shall institute, in the name of the State,'the proceedings

necassary to correct the noncompliance or departure.

Comment. Section 9305 is continued as Section 5520,,..

ilote. This section is to be reviewed fot’cobrdindtion with the
Uniform Supervision of Trustees for Charitable Purposes Act.
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406/127 Corp. Code § 9600

Tentatively Approved
April 1976

CHAPTER 4. ([EMBERS

Corporations Code § 2600 (repealed)

‘9600 Subject to any provisions of the articles or by—laws, neet-
inos of memhers of nonprofit corporations shall be called and held as
may be ordered by the directors or by members holding not less than one-

tenth of the voting power of members.

., .Comment, Former Section 9600 is continued . in. Section: 5613.

100/971 - " Corp. Code § 9601

. Tentatively Approved
March 1976

Corporations Code 3 9601 {repealed)

9601. Unless the articles or by~laws provide otherwise, every
member of a nomprofit corporation is entitled to one vote and may vote
or act by proxy. The manmner of voting may be by ballot, mail, or any
reasonable means provided in the articles or hy-laws No member may
cumulate his votes unless the articles or by—laws so provide

Comaent, The portion of the first sentence of former Section 9601
providing one vote per member is continued in Section 5700(a), the
portion authorizinﬂ proxy voting is continued in Section 5705. The

-i.second sentence is continued in Section 5700(b}. The last sentence is

superseded by Section 5704,
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lo1/x47 Corp. Code § 9602

Tentatively Approved
February 1976

Corporations Code § 9602 (repealed)

9602. A nonprofit corporation ‘shall have such memberships or
classes thereof as the articles or by-laws speeify, but no member may
:rhold more than one membership, and in the absence of any such classifi-
Vgcation of members there shall be deemed to be but one class. Unless the
articles or by-laws set forth the rule or rules fixing‘the respective
voting, pr0perty and other rights and interests of each member or class
of members, the rights end interests ef members shailrbe equal as to any
right or interest not so fixed.

Comuent. The substance of former Section 9602 is continued in Sec-

tion 3401 with the exception of the prohibition of a member. holding more
than one membership, which is superseded by Section 5400.

e

101/143 “U Corp. Code 't 5603

: TeﬁtetivelyrApproved
. February 1976 ... .

Corporations Code & 9603 (repealed)

R

3693. wherelheither the articles nor by“lsws_of a nonprofit cor-
poration provide for members thereof as such and in any case in which
: any nonprofit corporation has, in fact, no members other than the per-
Vsoqs constituting its board of directors, the persons for ‘the time being

‘conistituting its governing body or board are, for the‘butﬁsse'sf any
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Corg. Code § 2604

statutory provision or rule of law relating to nonprofit corpbrations,
the members of the corporation and shall exercise all the righté and

powers of members thereof,

Comment. The substance of former Section 9603 is continued in Sec-

tion 5402,

$92/031 Corp. Code I 9604

Tentatively Appro%ed
February 1976

Corporations Code § 9604 (repealed)

2604, If an unincorporated association is ihcorporéted'uﬁdér this
part, the members of the asaéciafion shall be members of the corporation
"80 created, unless they file their dissent in writing with théuéecretary

thereof,

i

Comment. Former Sectlon 9604 is contiﬁued in Sectiom 5213.

101/148 | ~ Corp. Code § 9605

Tentatively Approved
February 1976

Corporations Code 5 9605 (repealed)

QEGS. If ﬁﬁe members of a nonprofit corboration having a stated

number of members are reduced below that number by death, withdrawal, or



Corp., Code > 3t95

zothefwise,1££e.dorporatdon25hali not be didsoived.foflihat reason; but
tﬂét;urviving of codtinuing memﬁérs, or ﬁember, maydfiil vacancies and
continue the corporate existence, :mless the articleé or by-laws.provide
otherwise.

Comuent. The substance of former Section 2605 is continued in Sec-
tion 5403.

101/198 L Corp. Code § ©606
Tentatively Approved
iiarch 1676

o

Ccrpcrations Code 3 0606 (regealed)

. ) C ol
9606 Lvery nonprofit corporation shall keep a membership book

o

containing the name and address of each memwber. Termination of any
membership shall be recorded in the book, together with the date on

which the membership ceased. i I

Comment. Section 9606 is superseded by subdivisions (c) and (&) of
Sections 6510 and 6511. Section 9606 apparently contemplates a book in
which entries will be entered by hand. 1In order that a person can
examine the book and ascertain the current members, it is necessary to
provide in the statute that the date of termination of memberships be
entered in the bégk. The concept of a membership book 1s an obsolete
one in wmodern times when data processing equipment or mechanical methods
can be used to store aud reproduce membership lists. Accqrdingly, the
concept of the wembership book is not continued in the new General Hon=~
"profit'Corporation Law. Instead, Section 6511 adopts the provision of
the General Corporation Law: that the books and: records (other thian

minutes) may be kept in written form or in any other form capable of
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being converted into uritten form. Wothing in Section 6511 will prevent
a nonprofit corporatioﬁ from continuing to keep a membership book 1f it
so desires. liowever, the book will mneed to contain the information

required by subdivisions (¢} and (d) of Section 6510.

101/134 Corp. Code . 9607

Tentatively Approved
February 1976 ‘

Corporations Code 3 4607 (repealed)

2607. liembership in nonprofit corporaticns may be evidenced by
certificates. A statement that the corporation 18 not one for profit
shall be printed in clear type upon the face of each such certificate.

Comment. The substance of former Section 9607 is continued in Sec~
tion 5405. S T

1017135 Corp. Code § 2608

ot Approved; See .llnutes
- February 1976

Corporations Code & 2608 {repealed)

9608. Ilemberships may be terminated 1in the manderLbrovidéawin the
értiéles or by—lawa..'ﬂﬁléss the articles, the by-laws, or the law under

which the corporation wéé.formed provide otherwise,'all the rights of a
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member in the corporation, or in its property, cease om death or other
termination of his wewbership.

Coument. The substandéwof foruwer Section 9605 is continued in Secc-
tion 5406. ' T '

101/136 Corp. Code ' .609

Tentatively Approved
February 1976

~ Corporations Code ¥ 9609.(repealed)

3609, Ho member may transfer his membership or any right arising
thgrgfrom, unless the articles or by-laws sc provide.

Comment. The substance of former Section 9609 1is continued in Sec-
tion 5407. o "

lﬂlflﬁ? - L Corp. Code § 2610

Tentatively Approved
February 1976

Corporations Code 5 9610 (repealed)

610, . ilembers of a nonprofit corporation are not personally liable

for the debts, liabilities, or obligations of the corporation. :.

- Comiment, The substance of former Section 9610 is coﬂtindéd'in Sec~-
tion 5409.
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101/138 Corp. Code § 3611

Tentatively Approved
February 1976

Corporatlions Code & 2611 (repealed)_

9611. Uonprofit_cquorations ﬁgy lévyjdueg or assesswents or both
ﬁﬁﬁn-theirlmeﬁhers pursuag;rto aqybpgovigions_pfyphgir articles .or by-
laws authorizing fhe levy_qf‘dues_or assessments.

. -Comment. The substance of former Section 961! is continued in Sec-

tion 5410,
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4061125 Corp. Code 5 ©700

Staff uraft day 1976

CHAPTER 5. MERGER AND COWSOLIDATION

Corporations Code o 2700 (repéaled} 

' 6700, ‘the provisions of the Heneral Corporation Law contained in
Afticle | (commencing wifh Section 4100) of Chaptet'3 of Part 3 of Divie
sion 1 of this tiﬁié, épﬁij tb mergers aﬁﬁ'consoiiéétions'of torpora-
tions formed under this part, except as to matters specifically other-
wise provided for im this chapter.

Comuent. ¥Former Section 9700 is not continued. Chapter 11 (com—
mencing with Section 6110) provides comprehensively for mergers and con-

solidations of nonprofit corporations. Accordingly, the General Corpo-

ration Law provisions are not incorporated by reference.

4067129 Corp. Code % 5701

Staff Draft lMay 1976

Corporations Code & 9701 (repealed}

9701. An agreement to merge or consolidate shall be approved by
the wembers of each corporation. Where the members have equal voting
rights, the agreement shall be approved by a resolution adopted by the
vote of a majority of the members or be approved by the written consent
0of two-thirds of the members; or where the members have unequal voting
rights, the agreement shall be approved by a resolution adopted by the
vote of members entitled teo exercise a majority of the voting power or

be approved by the written consent of nembers entitled to exercise two~
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thirds of the voting power. This section shall be applicable regardless
of any limitations or restrictions on the voting power of amy class or
‘-¢lasses of membership.

'Comﬁeﬁt. Former Section 9?01 is continqed_in:Seqpion_612¥.

406/130, . . . © Corp. Code § 702

Staff vraft May 1976

Corporations Code & 92702 (repealed)

9702, Where the members act by vote, such votes shall be cast at a
meeting duly called upon notice of the time, place, and purpose thereof,
duly given to each member at least 20 days prior to the date of the
meeting, except that such notice may be waived as provided in Section
2209. Unless the notice is waived, there shall be mailed with such

notice a statement of the general terms of the proposed agreement.

Comment. Former Section 9702 is continued by Sectionm 6123.

4057382 Corp. Code § 4703

Staff praft iay 1976

Corporations Code ; 9703 (repealed)

9703. The articles of incorporation may require the vote or writ-

ten consent of a greater percentage or fraction of the members than
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wouldhpthgrwisg be required under this . chapter, in cases where the
_Lmemhgrg_have‘qugl;uoting rights, or may require the.vote or written
consent of umembers entitled to exercise a greateyr percentage or fraction
ofi;he“voting power tyag wpyldrqthg;?ise(bgifgggired ung; this chapter,
ié caseé-ﬁgere the nembers have unequal voting rights, In no case may
the articles prohibit any merger or consolidation authorized by this
chapter or by Chapter 3 (commencing with Section 4100) of Part 8 of

Division ‘1 of this title,

Comuent. ?érmer Section 9703 is continued by Section 6122.
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4047125 Corp. Code % 2800

Tentatively Sipproved
February 1676

CHAPTER ¢. WIWDING UP AND DISSOLUTION

Corporations Code ; 9800 (repealed)

2800." A nomprofit corporation may dispcse of all or substantially
all of its assets, or may be wound up or dlssolved, or both in the same

manner and with the same effect as a stock corporation, under the Gen-

eral Corpnratibn Law, subject to the provisions of Section 2301.

Comment, Section 9806 is superseded by Chapters 10 (commenqing
with Section 6000 )(sales of assets), 13 (commencing with Section 6810)
(involuntary dissolution), 19 (commencing with Section 6910)(voluntary
disselution), and 20 (commencing with Section ?010)(0eneral provisions
relating to dissolution) of Jivision 2.

4047126 . : ' Corp. Code G'QBOI

o

' Tentatively Approved
February 1976

Corporations Code § 9801 (repealed)

2601. Upon the dissolution or winding up of a nonprofif'borédra-
tion, after paying ar_adequately providing for the debts and obligations
of the corpsration, taé directors or persons in charge of the liqui-
dation shall divide any remaining assets among the gembe§§:;n,ac¢grdance
with their respective rights theréin, or.giéép;e‘of them in such other

manner as may be provided in the articles, unless the corporation, holds
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its essets;on_any.trust or is organized for a charitable purpose or
purposes.

If the corporation holds its assets-on trust, or is organized for a
charitable purpose or purposes, the assets shall be dlsposed of 1n such
wmanner as may be directed by decree of the superlor court of the county
in which the corporation has its prlncipal offlce, upon petition thetre-
for by the Attorney waneral or any person concerned in the liquidation,
in proceedings to which the Attorney General is a party

This section does not apply where the charter of an incorporated
‘subordinate body is surrendered to, taken away, or revoked by the head
or national body

" Comment. The portion of the first paragraph of former Section 9801
that related to payment or adequate provision for debts and obligations
is continued in Section 7030. The portion of the first paragraph that
related to distribution of assets to members or as otherwise provided in
the articles is continued in Section 7032.

The second paragraph is continued in Section 7034. The last para-
graph is continued in Section 5214,

404/127 . . : .. Coxrp. Code & -9802

Tentatively Approved
February 1976

" Corporations Code 5 eaué‘(fepéaied)

0802, Vhenever the charter of a subordinate body 1ncorporated

pursuant to this part is surrendered to, taken away, or revoked by the
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head or national body granting it, the subordinate body shall dissolve.
Ine subordinate body shall pay its debts and obligations or make ade-
quate provision therefor. The subordinate body may collect obligations
owed to it and may sell property which is not designed for the exclusive
use of the organization. The subordinate body shall then deliver any
remaining property or obligations owed to it and any remaining proceeds
of the sale of property to the head or national body; to be disposed of

in accordance with the laws of the head or national body.

Comment. Former Section 9802 is continued in Section 5214,
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